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United States Court of Appeals 


For Tue Districr or CoLUMBIA 


Nos. 22153, 22154, and 22442 


Union Om Company or CaLirornis, 
Petitioner, 
Vv. 


FeperaL Power Comission, 
Respondent. 


Own Perrrion To Review An Ornpver Or THe 
Feperat Power CoMMIssIoN 


BRIEF OF PETITIONER 


ISSUES PRESENTED FOR REVIEW 


This case involves the Federal Power Commission's at- 
tempt, without holding a hearing, to (1) resolve various 
problems created by the Commission’s abrogation of two 
contracts; and (2) interpret two settlement agreements 
and a related gas sales contract. 


The questions presented by the Commission’s action are: 


1. Whether the Commission erred in holding that 
Tennessee, a purchaser of gas from Union, is not ob- 
ligated pursuant to Union’s filed rate to pay Union for 


A. 


, 
— 


the gas received by Tennessee, the same rate per Mef 
that Union pays Jupiter for the transportation of 
Union's production and the separation of very limited 
amounts of Union’s condensate. 


2. Whether the Commission erred in refusing to 
grant Union a hearing on the matters involved in the 


proceedings before the Commission. 


STATEMENT OF THE CASE 
Nature of the Case 


Union Oi] Company of California (Union) has filed a 


petition for review under section 19(b)! of the Natural 
Gas Act to set aside an order issued by the Federal Power 
Commission in docket Nos. RI63-212, GI6790, and RI68- 
13 1 


The Jupiter Corporation (Jupiter) transports gas pro- 


duced offshore of Louisiana by Union.* It separates and 
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t 


ow 


15 U.S.C. 3 Tlir(b). Union’s petition for review was initially 
filed in the United States Court of Appeals for the Fifth Circuit 
on July 22, 1968. Tennessee moved the Fifth Circuit to Dismiss 
Union’s petition on the ground that the court did not have 
venue of the review proceedings. By order of October 21, 1963, 
the Fifth Circuit transferred Union’s petition to this court 
where the petitions for review of Jupiter and J. Burton Liesse 
had been previously filed. 


Order issued April 3, 1968 (Tr. 3728), rehearing denied, May 
24, 1968 (Tr. 3821). 


By merger effective July 16, 1965, Union became successor in 
interest to The Pure Oil Company (Pure). Union had no rela- 
tionship to the factual situation involved in the present case 
until its merger with Pure. For the convenience of the Court, 
with respect to transactions occurring before July 16, 1965, 
reference will be made to Pure. With respect to transactions 
occurring after July 16, 1965, or to the present obligations of 
the parties, reference will be made to Union. In terms of the 
legal consequences involved in the present case Union and Pure 
may be considered synonomous. 
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returns to Union limited amounts of condensate and de- 
livers the remaining gas to Union’s purchaser, Tennessee 
Gas Pipeline Company, a division of Tenneco, Inc. (Ten- 
nessee). From 1957 to May, 1966, Jupiter performed these 
services for approximately 3.4¢ per Mef under a contract 
which made no attempt to allocate the payments between 
(1) transporting gas to Tennessee and (2) transporting 
Unions condensate and heavy hydrocarbons and separating 
and storing Union’s condensate. Prior to 1962, Union’s 
contract and filed effective rate for sale to Tennessee con- 
tained no provision for reimbursement by Tennessee of 
payments made by Union for transportation or other 
services related to Union’s production. In 1962, pursuant 
to a settlement agreement with the Commission, Union 
and Tennessee amended their contract to provide for (1) 
a base rate and (2) an additional rate per Mef for reim- 
bursement to Union of the charges Union pays Jupiter. Pur- 
suant to the settlement agreement and the Union-Tennessee 
contract, from 1962 to May, 1966, Tennessee paid Union an 
amount equivalent to the entire amount that Union paid 
Jupiter. Thus Tennessee was paying, in consideration for 
the gas it received, for (1) a base rate; and (2) the same 
rate per Mef that Jupiter charges Union for transporting 
both the gas sold to Tennessee and limited amounts of 
liquifiable hydrocarbons and condensate. This arrangement 
was not at all unusual —in practically all offshore natural 
gas sales where the seller does not sell the condensate the 
purchaser incurs, for the seller, the transportation and 
separation costs relating to condensate and transportation 
costs relating to the heavier hydrocarbons. 


Ignoring Tennessee’s and Union’s actual interpretation 
of the Union-Tennessee contract and the settlement agree- 
ment and the common industry practice, the Commission 
held, without benefit of hearing, that Tennessee is obligated 
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to pay only that amount paid by Union to Jupiter for the 
transportation of the gas that Tennessee received. The 
primary basis for the Commission's decision was that 


“It would be a most peculiar sales arrangement 
under which Tennessee would agree to pay a producer 
for the costs of transporting on shore that part of 
the gas stream which Tennessee does not receive, but 
which is, instead, returned by the transporter to the 
producer.” (Tr. 3739) 


On this appeal Union seeks to set aside the order under 
review insofar as the order denies Union its right to 
receive from Tennessee an amount per Mef equal to the 
charge per Mef of Jupiter for services relating to Union’s 
production. 


B. Statement of the Facts 
1. Union's Operations 


Union, as successor in interest te The Pure Oil Company 
(Pure) by merger effective July 16, 1965, is presently en- 

ged in the production of natural gas and gas condensate 
liquids in the Rollover Field which is located in the Gulf 
of Mexico approximately ten miles offshore from Vermillion 
Parish, Louisiana. 


Since 1950 the natural gas produced by Pure in the 
Rollover Field has been sold to Tennessee.‘ Prior to a 1962 
contract amendment discussed below, Pure’s filed effective 
rate covering its sale to Tennessee contained no provision 
for reimbursement by Tennessee of payments made by Pure 
for transportation or other services related to Pure’s 
production. 


* This contract, as amended, is on file with the Federal Power 
Commission as Union’s FPC gas rate schedule No. 120. (form- 
erly Pure’s FPC Rate Schedule No. 40, Tr. 1752) 


v 
2. The Union-Jupiter Contract 


Pursuant to a contract® of January 2, 1957 (to which 
Union succeeded as a result of its merger with Pure), Jupi- 
ter gathers the gas and gas condensate produced by Union, 
transports the same to the shore, separates the gas from 
the condensate, redelivers the condensate to Union and 
delivers the gas to Tennessee, operator of a major natural 
gas pipeline system. The Union-Jupiter “Hydrocarbon 
Gathering and Separating Agreement” makes no attempt 
to allocate the payment to be made to Jupiter between 
(1) transporting natural gas to Tennessee, and (2) trans- 
porting, separating, and storing Union’s condensate and 
liquifiable hydrocarbons. Instead, the agreement provides 
for payments to be made as follows: 


- 


“Section 7. Compensation. The compensation to 
be paid by Pure to [Jupiter] for the services of [Jupi- 
ter] in gathering the gas and condensate subject to 
this agreement and separating condensate from the 
gas at [Jupiter’s] plant, and for performing all other 
services provided for hereunder exclusive of compres- 
sion, shall be as follows: 

“As used herein the words ‘excess gas’ shall mean 
the quantities of gas gathered hereunder in excess of 
the first 62,500 Mef of gas per day. 

“(a) For the first 62,500 Mef of gas per day, whether 
received from dedicated leases in fields now connected 
to [Jupiter’s] gathering system or new fields hereafter 
connected—four cents (4¢) per Mef. 

“(b) For all excess gas received from dedicated 
leases in fields now connected to [Jupiter’s] gathering 
system—three cents (3¢) per Mef.” (Tr. 1693-94) 


The composite rate under contract averaged approximately 
3.4¢ per Mef. 


5 This contract, generally referred to as “Hydrocarbon Gather- 


ing and Separating Agreement,” is on file with the Commis- 
sion as Jupiter’s FPC Rate Schedule No. 7. (Tr. 1670-1774) 
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The agreement provides that the volumes of gas to which 
the rates are applicable are determined after removal of 
the condensate (Tr. 1692, 1694). Thus, while the rates per 
Mef are in consideration for all of the services rendered 
by Jupiter, the rate is applied only to the volume after 
removal of the condensate. 


Because the present controversy concerns payment for 
the transportation and separation of condensate and the 
transportation of liquifiable hydrocarbons it is import- 
ant to recognize the significance of this service rela- 
tive to the transportation of the gas bought by Ten- 
nessee. The Commission’s order erroneously states that 
about 5% of the gas stream is made up of condensate and 
liquifiable hydrocarbons (Tr. 3735-36) The record in the 
Jupiter proceeding reveals that one-half of one percent 
(0.5%) of the gas stream received by Jupiter constitutes 
condensate and only about 1.0% of the stream is made up 
of liquifiable hydrocarbons. (Tr. 1236) Thus the services 
rendered by Jupiter relating to condensate and liquifiable 
hydrocarbons represent only a very small portion of the 
services rendered by Jupiter with respect to Union’s pro- 
duction. 


3. The Pure Settlement Agreement 


Under section 4 of the Natural Gas Act, 15 U.S.C. § 717e, 
the Commission may initiate a hearing and investigate the 
lawfulness of any changes in the rate, charges, rule, regu- 
lations, or practice contained in a contract filed with the 
Commission. The Commission may suspend the newly filed 
rate for as long as five months. If its investigative proceed- 
ing is not completed after the suspension period expires 
the proposed rate shall go into effect subject, however, to 
refund. If the Commission finds that any such rate, etc., 
is unjust, unreasonable, discriminatory, or preferential, 
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the Commission shall determine the just and reasonable 
rate, ete., to be thereafter observed and order refunds. In 
1958, Pure filed a rate increase applicable to its sale to 
Tennesseee which was suspended by the Commission and 
thereafter placed in effect subject to refund (Tr. at 1270). 


Seeking to terminate the refund liabilities, Pure filed a 
settlement proposal with the Commission. The proceedings 
were concluded by a settlement agreement of November 
27, 1962, that covered inter alia, the sale of Rollover gas to 
Tennessee.® The settlement agreement required a refund 
and a reduction of the total rate. Additionally, it split the 
total rate into two parts: (1) a base rate per Mcf; and (2) 
a rate per Mef that is identical to the rate per Mef Union 
pays Jupiter.’ 


4. The Pure-Tennessee Contract Amendment 


The Pure-Commission settlement agreement partially 
abrogated the Pure-Tennessee contract. In compliance with 
the agreement, and the Commission’s express condition 
contained in its order approving the Pure settlement, on 
December 18, 1962, Pure and Tennessee amended their 
contract. The amended contract provided for (1) a base 
rate per Mcf for the gas, and (2) a rate per Mef that 
is identical to the rate per Mcf Union pays Jupiter.® 


Contrary to the apparent assumption of the Commission 
that Union argues that Tennessee’s payment should be 


6 Docket Nos. G-16790, et al. (Tr. 2611) 

7The relevant terms of the Pure settlement proposal and the 
Commission’s order thereon are set forth at 17-20 infra in 
connection with Union’s position that the Commission’s inter- 
pretation of the settlement agreement is erroneous. 

8 Supplement 9 to Union’s FPC gas rate schedule No. 120 (R. 
1980). 

®The relevant terms of the Pure-Tennessee contract amend- 
ment are set forth at 15-16 infra in connection with Union’s 
position that the Commission interpretation of the contract 
is erroneous. 
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based on Union's entire production, it is clear from the 
contract that Tennessee’s payment is actually based on 
the volumes delivered to it after removal of the condensate 
and heavier hydrocarbons. 


Pursuant to the amended contract from 1962 until the 
beginning of the present controversy in 1966, Tennessee 
reimbursed Pure and Union at the same rate per Mef paid 
to Jupiter under the Pure-Jupiter Hydrocarbon Gathering 
and Separating Agreement. 


5. The Jupiter Rate Settlement 


Pursuant to section 5 of the Natural Gas Act, 15 U.S.C. 
$717(d), in December 1962 the Commission instituted an 
investigation of the lawfulness of the rates charged by 
Jupiter under, inter alia, the Jupiter-Pure Hydrocarbon 
Gathering and Separating -\greement. After protracted 
and exhaustive administrative proceedings, on January 5, 
1966, the Presiding Examiner issued an initial decision with 
respect to Jupiter’s rate and concluded that in the future 
Jupiter’s total rate under the Pure-Jupiter contract should 
be .632¢ per Mef rather than the contractual rates of ap- 
proximately 3.4¢ per Mef. (Tr. 3126, 3164) It is noteworthy 
that the examiner’s decision and rate ordered pursuant 
thereto was based upon cost-of-service considerations in 
which no allocation of costs were made between the serv- 
ices related to transporting gas to Tennessee and services 
relating to separation and redelivery of condensate to 
Union. 

Subsequent to the Presiding Examiner’s initial decision, 
while the matter was pending on appeal to the Commission, 
Jupiter filed an offer of settlement which was later amended 
(Tr. 3226) In its amended offer of settlement Jupiter 
agreed that it would “file a proposed rate schedule pro- 
viding for a charge of 1.0¢ per Mef (at 15.25 psia) for 


transporting gas for Union .. .” (Tr. 3371) Additionally, 
Jupiter purported to reserve the right to collect compensa- 
tion from Union “for services Jupiter performs in trans- 
porting, separating, or storing [Union’s] condensate and 
liquifiable hydrocarbons.” (Tr. 3373) 


The Commission’s order (Tr. 3405) of June 28, 1966, 
approving the Jupiter rate settlement refused to approve 
Jupiter’s reservation of rights with respect to the coilec- 
tion from Union of compensation for transporting, separat- 
ing, and storing condensate and liquifiable hydrocarbons. 
The Commission thus stated: 


“Jupiter’s reservatoin of claimed rights with respect 
to the collection from Union . . . of compensation for 
transporting, separating, and storing . . . [Union's] 
. .. condensates and liquifiable hydrocarbons and the 
producers answers on this point does not present any 
issue to be determined at this time. Any contractual 
arrangements Jupiter makes with ... [Union]... 
for those services will be acted upon if and when 
they are appropriately submitted to this Commission. 
(Tr. 3410) 


In an application for rehearing of the order approving 
Jupiter’s rate settlement, other companies situated sim- 
ilarly to Union but who were parties to the Jupiter pro- 
ceeding questioned the meaning of the Commission's or- 
der dealing with Jupiter’s reservations of claimed rights. 
In response to this application, the Commission issued an 
order (Tr. 3430) clarifying its prior order and denying 
rehearing, and stated as follows: 


“Phillips-Kerr-MeGee state that the quoted sentence 
seems to imply that there are contractual ‘arrange- 
ments’ between Jupiter and the producers (Phillips- 
Kerr-McGee and Union Oil Company of California) 
which remain open for negotiation, They contend that 
if that is implied, the Commission has erred because 
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the firm contractual arrangement entered into by the 
parties with respect to such transportation is still in 
force. 

~The quoted sentence neither implies that further 
contractual arrangements are open for negotiation 
nor requires that further negotiations be held. That 
sentence merely indicates that we are not now deter- 
mining the claimed rights of any party on this matter. 
Accordingly, it is our view that the Phillips-Kerr- 
McGee request that we strike the quoted sentence from 
our order should be denied.” 


These statements by the Commission place beyond ques- 
tion the fact that the Commission’s order approving the 
Jupiter rate settlement did not dispose of the questions 
involved in the proceedings under review. The Commis- 
sion did not determine whether Jupiter was entitled to 
receive from Union an amount in excess of 1l¢ per Mef for 
all of its services and, in fact, expressly refused to con- 
sider this question. Likewise, as will be discussed, although, 
the decrease in Jupiter’s rate was integrally related to the 
Union-Tennessee arrangement, the Commission’s order did 
not purport to affect the terms of the Union-Tennessee 
arrangement. 


6. The Present Case 


After its rate settlement, Jupiter sought to invoice 
Union by separate invoices at 1¢ per Mef for the trans- 
portation of gas to Tennessee and approximately 2.4¢ per 
Mecf for other services. These invoices were rejected 
by Union on the ground that the Union-Jupiter con- 
tract provides for the payment of a single rate for 
all services rather than dual rates, one for gas and 
another for condensate. In light of the Jupiter-Com- 
mission settlement agreement terminating the Jupiter rate 
investigation, Union offered to amend the contract to pro- 
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vide a total of 1¢ per Mcf but Jupiter rejected this offer. 
Thereafter, Jupiter invoiced Union at a single contract 
rate of approximately 3.4¢ per Mcf which Union paid dur- 
ing the months of October, 1966, through March, 1967. 


Pursuant to its contract with Tennessee, Union invoiced 
Tennessee for the base price of 16.75¢ per Mcf plus the 
rate per Mcf paid by Union to Jupiter, approximately 
3.4¢ per Mef. Initially, Tennessee paid the invoiced amount. 
but shortly thereafter declined to pay more than 16.75¢ 
per Mcf and contended that Jupiter’s charge for which 
Tennessee was to reimburse Union should have been only 
1¢ per Mef. In light of Tennessee’s position, Union sus- 
pended all payments to Jupiter and no parments have 
been made since April 1967. On June 1, 1967, Tennessee 
initiated the proceedings under review by filing a com- 
plaint with the Federal Power Commission seeking resolu- 
tion of this dispute. 


After Tennessee initiated Commission proceedings, Jup- 
iter brought suit against Union in the United States Dis- 
trict Court for the Northern District of Dlinois. In this 
action Jupiter is seeking a determination that the Jupiter 
rate investigation and settlement did not affect the amount 
owed Jupiter by Union and that the proper rate for all 
of its services it performs under its contract with Union 
is 3.4¢ per Mef. Jupiter’s position thus ignores (1) the 
fact that the Commission settlement abrogated its con- 
tract with Union and (2) the fact that the condensate is, as 
a product, worth only a small fraction of the amount to 
which Jupiter claims it is entitled for transporting and 
separating it. Although Union strongly opposed Jupiter's 
right to collect anything for transporting and separating 
the condensate, because of its arrangements with Tennes- 
see, Union impled Tennessee as a third party defendant. 
Tennessee, supported by Union, moved the district court 


ie 


to stay judicial proceedings on the ground that the Federal 
Power Commission has primary jurisdiction over the sub- 
jeet matter of the controversy. The district court issued 
an order staying all further court proceedings pending a 
resolution of the matters raised before the Commission. 
On October 18, 1967, Union requested the Commission 
to schedule hearings in the proceedings under review 
(Tr. 3646). However, on April 3, 1968, without benefit of 
hearing. the Commission issued its order now under re- 
view. By its order, the Commission held: 


(1) That the authorized rate for the transportation 
service Jupiter performs in bringing the gas Union 
has sold to Tennessee to the Tennessee main line is 
1.0¢ per Mef. 


(2) That under the Pure-Commission settlement 
agreement Union may not charge Tennessee (a) a base 
rate per Mcf, plus (b) the same rate per Mef the 
Jupiter charges Union for its services. This conclusion 
was predicated on the Commission’s determination that 
the terms of the Pure settlement agreement do not 
require or suggest a construction under which Tennes- 


of the gas stream which it does not receive, and because 
such an arrangement would be “most peculiar.’’'? 


°° The Commission also held: 

(1) That any obligation that Union might have to pay 
Jupiter an amount in addition to the 1¢ per Mcf for the 
transportation of the gas sold by Union and delivered by 
Jupiter to Tennessee was a “contractual issue,” unrelated 
to the price that Union may charge Tennessee as a part of 
its filed rate, and must be determined in the pending judi- 
cial proceedings; and (2) that Jupiter’s right, if any, to 
payment for transportation or other services relating to the 
part of the gas stream that is not delivered to Tennessee, 
will involve (a) jurisdictional transportation subject to 
certification and rate regulation by the Commission; and 
(b) non-jurisdictional services. Accordingly, in any judicial 
determination of Jupiter’s entitlement, if any, to reimburse- 
ment as 4 matter of private contract law, the court should 
segregate amounts attributable to jurisdictional activities 
from amounts due for non-jurisdictional services. 
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ARGUMENT 
I 


THE COMMISSION ERRED IN HOLDING THAT 
TENNESSEE WAS TO PAY UNION ONLY THAT 
AMOUNT UNION PAYS JUPITER WHICH IS 
DIRECTLY ATTRIBUTABLE TO THE TRANS. 
PORTATION OF GAS WHICH TENNESSEE 
BUYS FROM UNION AND WHICH IS TRANS- 
PORTED BY JUPITER 


For over four years after the Pure settlement agreement 
and the related Commission prescribed Pure-Tennessee 
contract amendment, Tennessee paid Union, in addi- 
tion to the base rate, the same rate per Mef that Union 
paid Jupiter. Furthermore, it is common practice. es- 
pecially with regard to production off the shore of Louisi- 
ana, for the natural gas pipe line company gas purchaser 
to transport, without charge, the condensates and liqui- 
fiable hydrocarbons. Nevertheless, in the proceedings 
under review, the Commission held that “It would be 
a most peculiar sales arrangement under which Tennes- 
see would agree to pay a producer for the costs of trans- 
porting on shore that part of the gas stream which Ten- 
messee does not receive, but which is instead returned 
by the transporter to the producer.” (Tr. 3737) Thus the 
Commission found that such an arrangement could not be 
found in the Pure settlement agreement. An examination 
of the controlling agreements, taken together with the 
construction of these agreements by the parties and viewing 
them in light of the industry practice reveals that the 
Commission was in error. 


A. The Pure Tennessee Contract Amendment 


In its attempt to determine Tennessee's obligation to 
pay Union, the Commission indicated that it might have 
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been considering the Pure-Tennessee contract amendment 
as well as the Pure rate settlement. The Commission’s 
decision, however, appears to be based solely on the Pure 
settlement agreement. No attempt was made to analyze 
the Pure-Tennessee contract amendment or to consider 
its independent legal significance. As will be discussed 
below, the Commission’s interpretation of the Pure settle- 
ment agreement was erroneous. Under the filed rate doc- 
trine, however, without regard to the Pure settlement 
agreement, the Pure-Tennessee contract amendment should 
govern Tennessee's obligation to pay Union. 


(1) The filed rate doctrine. 

Under section +(d) of the Natural Gas Act, 15 U.S.C. 
$717e, Union’s rate under the Pure-Tennessee contract 
amendment became effective by the Commission’s accep- 
tance of the amended contract for filing.4? Under the “filed 
rate doctrine” the effective rate on file with the Commis- 
sion is “the only rate that may be charged or collected 
for the sale of natural gas in interstate commerce.” Phillips 
Petroleum Co. v. Ashland Oil & Refining Co., Docket No. 
RI68-228, 6 (Order on Petition for Declaratory Order 
September 3, 1968). As stated by the Supreme Court in 
Montana-Dakota Utilities Co. v. Northwestern Public Serv. 
Co., 241 U.S. 246, 251 (1951) “[Petitioner] can claim no 
rate as a legal right that is other than the filed rate whether 
fixed or merely accepted by the Commission, and not even 
@ court can authorize commerce on other terms.” See 
Hope Nat'l Gas Co. v. FPC, 134 F.2d 287, reversed on 
other grounds, 320 U.S. 591 (1944); Socony Mobil Oil Co. 
v. Brooklyn Union Gas Co., 299 F.2d 692, 694 (Sth Cir. 
1962); cert. den’d, 371 U.S. 877 (1962); Mississippi River 


11 The contract amendment is on file with the Commission as 
Supplement No. 9 to Union’s FPC gas rate schedule No. 120 
(Tr. 1980). 
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Fuel Corp. v. FPC, 202 F.2d 899, 903-04 (3d Cir. 1953) ; 
Trunkline Gas Co. v. Superior Oil Co., 31 FPC 506. 


Thus under the filed-rate doctrine the effective rate on 
file with the Commission — the rate reflected in the Pure- 
Tennessee contract amendment — is the only rate that may 
be charged or collected by Union until such time as the 
Commission, addressing itself to the specific rate in an 
appropriate proceeding, orders that it be prospectively 
changed under section 5 of the Natural Gas Act. Accord- 
ingly, in ascertaining Tennessee’s obligation to pay Union 
it is appropriate to look solely to the terms of the filed rate. 


(2) The terms of Contract Amendment and Union’s 
filed rate. 


The Pure settlement agreement partially abrogated the 
Pure-Tennessee contract. In order to comply with the con- 
dition of the Commission order approving the Pure settle- 
ment and in order to reflect the changes in Pure’s agree- 
ment with Tennessee as proposed in its settlement, on Dec- 
ember 18, 1962, Pure and Tennessee amended their contract. 
The portion of the amendment relating to price provides: 


“(2) The first paragraph of Section 11 (Schedule of 
Prices) is hereby deleted in its entirety and there is 
hereby substituted in lieu and in place thereof the 
following : 


“The prices to be paid by Buyer to Seller for all gas 
delivered to or, if available and not taken by Buyer. 
to be paid for hereunder shall be the sum of (a) and 
(b) below: 


“(a) From the date of Federal Power Commis- 
sion authorization to November 1, 1966: 16.75¢ per 
Mecf From November 1, 1966, to November 1, 1970: 
17.75¢ per Mcf From November 1, 1970, to date of 
expiration of this Contract: 18.75¢ per Mef 
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“(b) The average payment in cents per Mef paid 
to the Jupiter Corporation by The Pure Oil Com- 
pany for gas transported, which shall be determined 
monthly by dividing the total payment made by The 
Pure Oil Company to The Jupiter Corporation by 
the total gas volume on which such payment is based 
computed at 15.025 pounds per square inch absolute. 
In no event will the payment be based upon a price 
greater than four cents (4¢) per Mef for the first 
sixty-two thousand, five hundred (62,500) Mef per 
day and three cents (3¢) per Mef on additional 
volumes. (Emphasis supplied.) (Tr. 1980) 


This provision necessarily contemplates Tennessee’s re- 
imbursement of Union at the rate per Mef that Union pays 
to Jupiter. Under the amendment, Tennessee is to pay 
Union, in addition to the base rate set forth in subparagraph 
(a), an additional rate per Mcf on the volume of gas pur- 
chased by Tennessee. This amount is the “average payment” 
in cents per Mef paid to Jupiter by Pure. It is determined 
by dividing the total payment made by Union by the total 
gas volume on which the payment is based. This total gas 
volume is the volume that is used for the calculations under 
the Jupiter-Union contract, and as previously discussed, 
1s determined after the removal of the condensate. The 
division caleulation results in a sum per Mcf, which is by 
definition, the same sum per Mef as that Union pays 
Jupiter. This amount is multiplied by the volume of gas 
purchased by Tennessee, This volume does not include the 
condensate and liquifiable hydrocarbons. 


There is absolutely no basis for arguing that Tennessee 
did not agree to pay Union the same rate per Mef that 
Union pays Jupiter. The volume of condensate and liquifi- 
able hydrocarbons is insignificant and there is absolutely 
no breakdown of the rate Jupiter charged for its several 
services. Thus by necessity, Tennessee and Pure used the 
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single rate that was applicable under the Jupiter-Pure 
contract. Accordingly, as long as this contract is the basis 
for Union’s filed effective rate, Tennessee is obligated to 
reimburse Union at the same rate per Mef that is correctly 
paid by Union to Jupiter. 


B. The Pure Settlement Agreement 


The Commission appears to have relied exclusively on 
its interpretation of the Pure rate settlement agreement. 
No consideration was given the specific terms of the Pure- 
Tennessee contract amendment and no attempt was made 
to analyze its independent legal significance. Without re- 
gard, however, to the Pure-Tennessee contract amendment 
and Union’s filed rate, the Commission erred in its interpre- 
tation of the Pure settlement agreement. 


The Commission’s order under review was not a sub- 
stantive order on the basis of any provision in the Natural 
Gas Act. Instead, the order is merely what the Commission 
perceives as the proper interpretation of the Pure settle- 
ment agreement. Thus the fundamental principles of con- 
tract interpretation are applicable to the Pure settlement 
contract as well as to the Pure-Tennessee contract amend- 
ment. Texas Eastern Trans. Corp. v. FPC. 306 F.2d 345 
(5th Cir. 1962), cert den’d. 375 U.S. 941 (1963). The docu- 
ments relevant to the Pure settlement agreement consist 
of Pure’s settlement proposal and the Commission’s order 
approving the settlement proposal. 


1. The Pure Settlement Proposal. 


Prior to the Pure settlement agreement, Pure’s effective 
filed rate to Tennessee was 21.33¢ per Mef and made no 
provision for reimbursement by Tennessee of payments 
made by Pure for transportation or other services relating 
to Union’s production. Seeking to terminate section 4(e) 
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proceedings and its refund liabilities, Pure filed a settle- 
ment proposal with the Commission in which it proposed 
the following: 


(1) The “Petition for Approval of Settlement Pro- 
posal,” reads as follows: 


“The price proposed for this sale is 16.75¢ per 
Mef (15.025 psia) plus charges actually paid by Pure 
to Jupiter Oil Corporation.” (Emphasis supplied.) 
(Tr. 2341) 


(2) Exhibit “A” to “Settlement Proposal,” page 
6 of 7, contains the following footnote: 


“9 Jupiter Oil Corporation charges Pure for 
transportation from the field (10 miles offshore) to 
Tennessee Gas Transmission Company main line 
on shore. The charges are 4.0¢ per Mef (16.7 psia) 
for the first 62.5 MMCFD and 3.0¢ per Mef (16.7 
psia) for the remainder. These charges to be re- 
couped from Tennessee as part of the rate will be 
only those actually paid by Pure to Jupiter, its 
successors or assigns. Any reduction in charges by 
Jupiter will thus reduce payments by Tennessee to 
Pure.” (Emphasis supplied.) (Tr. 2555) 


(3) In “Motion to Amend Petition for Approval 
of Settlement Proposal,” at pages (2) and (3): 


“The changes in Pure’s proposal relate ... to 
the details of the proposal as it affects Pure’s Rate 
Schedule 40. . . . Generally they are designed to 
accomplish the following: 


we a e 


“4. Amend the provisions covering Pure’s sale 
of the Rollover gas so as to provide a base price of 
16.75¢ per Mef (15.025 psia) plus reimbursement for 
actual payments by Pure to Jupiter for transporta- 
tion, . . . Pure has been advised by the purchaser, 
Tennessee Gas Transmission Company, that it will 
execute a contract amendment to effect these changes, 
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and that it affirmatively supports and recommends 
the acceptance of the same.” (Emphasis supplied.) 
(Tr. 2580-81) 


(4) In “Amendment to Settlement Proposal,” Sec- 
tion IV, pages (6) and (7): 
“As to the sale under Rate Schedule 40, Pure 


proposes to file a contract amendment which will 
provide for: 


“J. A base price of 16.75¢ per Mef at 15.025 psia, 
plus reimbursement of the actual payments Pure 
makes to Jupiter Oil Corporation for transporta- 
tion.” (Emphasis supplied.) (Tr. 2589-90) 


2. The Commission’s Order. 


The Commission’s November 27, 1962, order approving 
the Pure rate settlement proposal included a summary of 
Pure’s settlement proposal in which the following refer- 
ence was made to Pure’s right of reimbursement of the 
charges that it paid to Jupiter. 


“It proposes a settlement rate of 16.75¢ per Mef 
plus reimbursement of the charges Pure has to pay 
for transportation. Pure has agreed to charge only 
that amount that it actually has to pay for transpor- 
tation of the gas on shore, and to make any necessary 
filing in the future to reflect any change that may be 
made therein.” (Tr. 2613) 


After summarizing the Pure proposal, the Commission 
stated that the settlement was approved and made effee- 
tive subject to the following terms and conditions: 


“(B) The settlement rates set out in Appendix A 
hereto are approved and shall be effeetive as of No- 
vember 1, 1962, and all rates and charges which ex- 
ceed these rates are hereby disallowed.” (Tr. 2515) 
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Appendix A to the Commission’s order provided that with 
respect to the gas sold by Pure to Tennessee the proposed 
settlement price would be 16.75¢ plus cost of transporta- 
tion. (Tr. 2518) Footnote 9 to the Commission’s Appendix 
states: 


“Jupiter Oil Corporation charges Pure for trans- 
portation from the field (ten miles offshore) to Ten- 
nessee Gas Transmission Company mainline on shore. 
The charges are +.0¢ per Mef (16.7 psia) for the first 
62.5 MMCFD and 3.0¢ per Mcf (16.7 psia) for the re- 
mainder. These charges to be recouped from Tennes- 
see as a part of the rate will be only those actually 
paid by Pure to Jupiter, its successors or assigns. 
Any reduction in charges by Jupiter will thus reduce 
payments by Tennessee to Pure.” (Tr. 2521) 


3. Proper Interpretation of the Pure Settlement 
Agreement. 


Careful selecting for quotation only one of the numerous 
references in severa! instruments to the portion of Union’s 
rate that relates to Jupiter’s charges to Union, the Com- 
mission stated: 


“And while neither the original contract under which 
Pure sold gas to Tennessee, its rate settlement agree- 
ment, which has been submitted for the Commission’s 
approval, or the appendix to the Commission’s order, 
in terms, expressly characterizes the transportation 
involved as the transportation of gas actually delivered 
to Tennessee, there is nothing in the language utilized 
which requires or suggests any other construction. It 
would be a most peculiar sales arrangement under 
which Tennessee would agree to pay a producer for 
the costs of transporting on shore that part of the 
gas stream which Temmessee does not recewe, but 
which is instead, returned by the transporter to the 
producer, No such obligation can be spelled out, or 
even implied, from the orders or underlying contracts 
in issue here.” (Tr. 3736-37) 
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A fair examination of the provisions quoted above dem- 
onstrates that the Commission was in error. Pure’s settle- 
ment proposal referred to “charges actually paid by Pure 
to Jupiter.” Subsequently, after describing the 4.0¢ per 
Mef and 3.0¢ Mcf rates charged by Jupiter (a composite 
rate of 3.4¢ per Mcf) the settlement proposal states: “These 
charges to be recouped from Tennessee as a part of the 
rate will be only those actually paid by Pure to Jupiter.” 
(Emphasis added.) It is clear that the language means 
that Tennessee will reimburse Pure at the same rate that 
Pure paid Jupiter. Additionally, the settlement proposal 
referred to “reimbursement for actual payments made by 
Pure to Jupiter for transportation.” It may be argued 
that this reference which is limited to transportation in- 
dicates that Tennessee is not to pay the full amount of 
the Jupiter charges but only those relating to transporta- 
tion. This possibility is, however, rendered less likely when 
it is recognized that the non-transportation service, te.. 
separation of the condensate, represents only a very small 
fraction of the total services performed by Jupiter. The 
insignificant amount of the charge attributable to non- 
transportation services certainly justifies characterizing 
the total charge as being for “transportation.” Thus these 
references to “transportation” are unquestionably alluding 
to all of the services performed by Jupiter. For example, 
in the initial decision of the Presiding Examiner in the 
Jupiter rate proceeding, the Examiner described Jupiter's 
contract with Pure as follows: 


“Jupiter’s contract is with the producer (Pure), 
not with Tennessee, and Jupiter’s function is to trans- 
port the product of the wells and collect a fee, averag- 
ing 3.4¢ per Mef for so doing.” (Tr. 3132) 


Similiarly, the Commission’s order approving the Pure 
settlement referred to the charges made by Jupiter to 
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Pure “for transportation” as being 4¢ per Mef and 3.0¢ per 
Mef (Tr. 2621). 


The Commission’s order also expressly refers to the 
4+.0¢ per Mef and 3.0¢ per Mef rates (a composite 3.4¢ per 
Mcf rate) and states: 


“These charges to be recouped from Tennessee as 
part of the rate will be only those actually paid by 
Pure to Jupiter. ... Any reduction in charges by Jupi- 
ter would thus reduce payments by Tennessee to 
Pure.” (Tr. 2621) 


Certainly, this language demonstrates that it was intended 
that Tennessee would reimburse Pure in full for Pure’s 
payments to Jupiter. 


Absent very strong evidence to the contrary, the terms 
of these instruments should be construed as requiring 
Tennessee to reimburse Union at the same rate per Mef 
that Jupiter charges Union. Perhaps the Commission found 
strong evidence to the contrary in its conclusion that such 
an arrangement would be “most peculiar.” As discussed 
below, the Commmission’s conclusion that such a transac- 
tion is “most peculiar” is totally incorrect.!* Thus if con- 
sideration is confined to the terms of the relevant instru- 
ments it is necessary to conclude that Tennessee is obli- 
gated to pay Union at the same rate per Mef that Union 
pays Jupiter. 


4. Reference to “Transportation” and the Inconsistency 
of the Commission’s Holdings. 


The best argument that can be made in opposition to 
Union’s position is to rely only upon the language that 
refers to “transportation” by Jupiter and that makes no 


12 See discussion § C at 24 wmfra and §D at 25 infra. 
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reference to the other services for which Jupiter is com- 
pensated. The response to this argument, however, is three- 
fold. First, to persuasively make this argument it is neces- 
sary to incorrectly ignore numerous references to the 
charges of Jupiter being passed on to Tennessee. 


Second, the portion of Jupiter’s rate attributable to non- 
transportation services is practically de minimus. Non- 
transportation services involve mere mechanical separa- 
tion, which is very inexpensive, and similarly inexpensive 
storage of condensate in tanks owned by Union on land in 
a swamp owned by Jupiter. The insignificant amount of the 
charge attributable to non-transportation services clearly 
justified characterizing all of the charge as being for trans- 
portation. The several references to the charges for trans- 
portation being 4¢ per Mef for the first 62,500 Mef per day 
and 3¢ on additional volumes demonstrates that the term 
was used to comprehend all Jupiter services. 


Third, even if the “transportation” language is empha- 
sized and the above ignored, the Commission held that 
Union is not able to charge Tennessee for amounts that are 
attributable to transportation of condensate and liquid 
hydrocarbons that are not sold to Tenessee. Thus the Com- 
mission construed “transportation” by Jupiter to mean not 
simply transportation but transportation of the gas sold 
to Tennessee and not condensate and liquid hydrocarbons. 
This holding is basically inconsistent with the Commission's 
holding concerning its jurisdiction over the transportation 
of the condensate and liquid hydrocarbons. There the 
Commission held that “condensate is a part of the raw 
natural gas emerging at the wellhead, and is part of the raw 
vas stream as transported.” Further, the Commission 
stated that Jupiter’s “attempt to distinguish between the 
transportation of condensate and that of the remainder of 
the gas stream, is, in reality, solely an exercise in seman- 
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ties.” (Tr. 3822) Nevertheless, the Commission eagerly en- 
gaged in an exercise of semantics when it determined that 
Union was not entitled to reimbursement by Tennessee for 
the transportation of condensate. The Commission ignored 
its jurisdictional holding and concluded that the use of the 
term “transportation” in the Pure settlement agreement 
necessarily referred to transportation only of the gas deliv- 
ered to Tennessee. There is absolutely no justification for 
this conclusion. 


C. The Parties Construction of the Commission’s 
Pure Rate Settlement Order and the Union- 
Tennessee Contract Amendment. 


It is well settled that in interpreting contracts the courts 
will place great weight on the parties’ practical interpre- 
tation and construction of the contract. E.g., 4 Williston, 
Contracts * 623 (3d ed. Jaeger 1961) ; 3 Corbin, Contracts, 
§ 558 (1960). Thus, Restatement, Contracts § 235 (e) (1932) 
provides: 


“If the conduct of the party subsequent to a mani- 
festation of intention indicates that all the parties 
placed a particular interpretation upon it, that mean- 
ing is adopted if a reasonable person could attach it 
to the manifestation.” 


The parties’ practical interpretation is, according to the 
Ninth Circuit “the strongest evidence of intent” when that 
construction is against one of the parties’ interest. Cutting 
v. Bryan, 30 F. 2d 754 (9th Cir.), cert. denied, 279 U.S. 
860 (1929). 


Tennessee was certainly aware of the terms of the Pure 
settlement offer and the Commission’s order thereon when 
it executed its contractual amendment. For over four years 
subsequent to the amendment, and until the present contro- 
versy, Tennessee paid Pure and Union the same amount 
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per Mcf that Jupiter billed Pure and Union. There was 
never any question concerning Tennessee’s obligation. Sub- 
stantial sums of money paid by Tennessee over an ex- 
tended peroid of time demonstrates that it construed the 
Pure settlement agreement and its own contract amend- 
ment with Pure as requiring it to pay Union the same 
amount per Mef that Jupiter charges Union. 


Finally, and without regard to the weight to be given 
the parties’ construction of the contract, it is clear that 
the parties’ construction of these instruments belies the 
basis of the Commission’s decision — that such an arrange- 
ment would be “most peculiar.” 


D. Industry Practice 


An independent basis for construction of the agreements 
involved is the prevailing industry practice. It is well es- 
tablished that custom and usage may be highly influential 
in interpreting contracts. F.g., 3 Williston $$ 648-62 (1936) ; 
Edward W. Morgan Co. v. United States, 230 F. 2d 896 
(5th Cir.), cert. denied, 351 U.S. 965 (1956). Indeed, 
the Commission recognized the relevance of this factor and 
relied heavily on the factual assumption that it would be 
“most peculiar” for Tennessee to bear the cost of the trans- 
portation and separation of condensate. In fact, it is most 
common for a pipeline gas purchaser, without reimburse- 
ment, to transport and separate condensate and transport 
liquifiable hydrocarbons. 


The Commission’s conclusion that transportation and 
separation of condensate without reimbursement by Ten- 
nessee would be most peculiar, totally ignores the subject 
of its own investigation in Docket No. R-338 “Transpor- 
tation of Liquids, Liquifiable Hydrocarbons, ete. — Al- 
locable Pipeline Costs; Statement of General Policy” (Feb- 
ruary 5, 1968); 18 CFR § 2.65 (Proposed). In Docket No. 
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R-33S8 the Commission has proposed to amend its regula- 
tions to provide that the Commission will, under certain 
circumstances, allocate an appropriate portion of the trans- 
portation costs relating to liquifiable hydrocarbons regard- 
less of whether the pipeline has separately charged there- 
for. With regard to the frequency of the practice which 
the Commission categorized in the proceedings under re- 
view as “most peculiar” the Commission stated in its Pro- 
posed Statement of General Policy that “transactions of 
this type may occur often, especially with regard to pro- 
duction otf the shore of Louisiana.” 


E. Pure Was Intended To Serve As A Mere 
Conduit Between Jupiter and Tennessee. 


The terms of the Pure settlement, Pure’s contract amend- 
ment with Tennessee, the Jupiter rate settlement, and the 
Federal Power Commission’s regulatory scheme all coalesce 
to show that Pure was intended to serve as a mere conduit 
between Jupiter and Tennessee. Under the Pure rate set- 
tlement, “any reduction in charges by Jupiter will thus 
reduce payments by Tennessee to Pure.” (Tr. 2621) Thus 
any part of the rate charged Pure by Jupiter, whether 
relating to the transportation or separation of condensate 
or to the gas sold to Tennessee, was to be borne by Ten- 
nessee. The relationship between the Jupiter settlement 
and the Pure rate settlement, Tennessee’s contract with 
Pure, and the Commission’s regulatory scheme, was dis- 
cussed by the Presiding Examiner in his initial decision 
in the Jupiter rate investigation. The Examiner first quoted 
from 28 FPC $89 at 895: 


“Jupiter Oil Corporation charges Pure for trans- 
portation from the field (10 miles offshore) to Tennes- 
see Gas Transmission Company main line on shore. 
The charges are 4.0 cents per Mcf (16.7 psia) for the 
first 62.5 MMCFD and 3.0 cents per Mcf (16.7 psia) 
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for the remainder. These charges to be recouped from 
Tennessee as part of the rate will be only those actually 
paid by Pure to Jupiter, its successors or assigns. Any 
reduction in charges by Jupiter will thus reduce pay- 
ments by Tennessee to Pure. 


The Examiner thus concluded: 


“Thus, since the rate increase settlement, Tennessee 
has paid Pure 16.75 cents plus an average of 3.4 cents, 
or 20.15 cents, and Pure has been paying Jupiter the 
3.4-cent transportation charge and retaining the bal- 
ance, Hereafter, when Jupiter’s rate changes on the 
effective date of the order below, Tennessee’s cost will 
be affected accordingly, see Chapter IX below.” (Tr. 
3137) 


Subsequently, in his opinion, the Examiner elaborated on 
Pure’s function as a conduit between Jupiter and Tennes- 
see: 


“While Pure is not a party here, and may not be 
aware of this proceeding, its undertaking carried for- 
ward into the Commission’s order on its rate settle- 
ment, as quoted on page 11 above it is clear and in- 
dubitable that if and when Jupiter’s 3.4-cent rate 
reduces for any reason, the benefit will pass on to 
Tennessee and will necessarily affect Tennessee's cost 
of service and have its eventual effect on Tennessee’s 
resale price and the consumer's costs. For complete- 
ness of the record it may be appropriate to suggest that 
the Secretary send a copy of the order here subjoined 
to the Pure Oil Company at its recorded address. Fin- 
ally, it hardly seems necessary also to incorporate in 
the order an enjoinder that Tennessee no longer con- 
tinue to pay whatever price is invoiced to it (confessed- 
ly assuming it to be correct, 6T912), but shall take care 
to adjust its payments according to the change in 
Jupiter’s rate. 


“This procedural refinement is essential if the result 
of the proceding is to benefit consumers. The point is 
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the rate being altered by the attached order is Jupiter’s 
rate to Pure, and the rate order does not change Ten- 
nessee’s costs or the consumers’ burden until Pure does 
in fact pass the rate benefit on to its customer, Tennes- 
see. Pure’s rate to Tennessee is not technically in this 
ease, but in view of the undertaking quoted, as cited 
above, there is no reason to doubt that the benefit will 
be transferred as soon as it occurs, nor to doubt that 
it will create its reaction in Tennessee’s cost of service 
and eventually in Tennessee’s rates, leading to a reduc- 
tion in consumers’ costs.” (Tr. 3172) 


F. Conclusion 


The Pure-Tennessee contract amendment unquestionably 
provides for Tennessee to pay Pure, in addition to a base 
rate, the same rate per Mef per gas that Pure pays Jupiter. 
The Commission ignored the terms of the amendment and 
its order is thus inconsistent with the filed rate doctrine 
under which Tennessee must pay Union the amount pro- 
vided in Union’s filed rate. The Commission also erred in 
holding that the Pure rate settlement does not provide 
for Tennessee to reimburse Union at the same rate per Mef 
that is paid by Union to Jupiter. Additionally, the Commis- 
sion erred in considering influential that the interpretation 
argued for by Union would be “most peculiar.” There is 
absolutely nothing in the record to support the Commis- 
sion’s conclusion. Instead, for four years the parties con- 
strued the agreement to require such a payment by Ten- 
nessee. Additionally, such a transaction is very common 
“especially with respect to production off the shore of 
Louisiana.” 


Perhaps the Commission’s order is based on the fact 
that it does not approve of transactions by which pipeline 
purchasers of natural gas pay for services relating to 
products that they do not receive. Dissatisfaction with such 
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a transaction is not, however, a justification for the inter- 
pretation that the Commission has given the settlement 
agreement and the Pure-Tennessee contract amendment. 
The Commission’s unwarranted interpretation of the Pure 
settlement agreement clearly has the undesirable effect of 
discouraging Power Commission settlements. As stated by 
the Fifth Circuit in Tezas Eastern Transmission Corp, v. 
FPC, 306 F.2d 345 (1962) cert. denied, 375 U.S. 941 1963) : 


“One sure way to discourage voluntary settlements 
is for the Commission, at the behest of one party 
or the other, ... to read into contracts things which 
are simply not expressed or not there, out of the 
thoroughly commendable (and understandable) feeling 
that unless it is done the result is not as good as it 
ought to have been.” 306 F.2d at 347. 


For the foregoing reasons, the Commission's decision 
concerning the Union-Tennessee controversy is incorrect 
as a matter of Jaw. Alternatively, for the reasons set forth 
below, this Court should remand the proceedings to the 
Commission for hearing on the questions concerning Ten- 
nessee’s obligation to pay Union. 


I 


THE COMMISSION ERRED IN REFUSING TO 
GRANT UNION A HEARING ON THE MAT- 
TERS INVOLVED IN THE PROCEEDINGS 
BELOW 


On October 18, 1967, Union requested the Con..cission 
to schedule hearings in the proceedings under review. The 
order under review was issued without the benefit of a 
hearing. Had the Commission granted Union's request, 
Union could easily have demonstrated to the Commission 
the correctness of its position. First, Union could have im- 
pressed upon the Commission that, for over four years, 


30 


Tennessee had been paying the same rate per Mef that Jupi- 
ter charged Union. In this respect Union would have intro- 
duced its records of such payments. Secondly, Union would 
have demonstrated that Tennessee’s payment for these serv- 
ices performed by Jupiter for Union is most common. Third, 
Union would have introduced evidence that established that 
the cost of service rendered with respect to production of 
Union that is not sold to Tennessee represents only a very 
small portion of the total cost of the services performed by 
Jupiter. While the Commission stated that 5% of the gas 
stream of the producers is not sold to Tennessee, Union 
would have brought to the Commission’s attention the fact 
that only 0.5% of the total volume is condensate and 1.0% 
liquifiable hydrocarbons (Tr. at 1236). Such proof would 
have demonstrated the ridiculous nature of Jupiter’s claim 
that it is entitled to 2.4¢ per Mcf in addition to the 1¢ per 
Mef under the Jupiter settlement. Likewise, such evidence 
would show that the likelihood that the parties would refer 
to all of the services which Jupiter performs as constituting 
“transportation.” Fourth, if the Commission had granted 
a hearing, Union would have called witnesses from all 
parties who negotiated the Pure settlement who would have 
testified that the provisions in the Pure rate settlement 
concerning reimbursement by Tennessee were intended to 
convert Union into a mere conduit by which the same rate 
paid by Union to Jupiter for the services that it rendered 
would be passed on to Tennessee, Finally, if Union had 
been granted a hearing it would have called witnesses to 
testify to the intent of the parties in amending the Pure- 
Tennessee contract to conform with the Pure rate settle- 
ment agreement. This testimony would have substantiated 
what is readily apparent from the face of the Pure Ten- 
nessee contract — Tennessee is obligated to pay Union the 
same rate per Mcf that is paid by Union for Jupiter’s 
services. 
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It is clear that Union was greatly prejudiced by the Com- 
mission’s refusal to hold a hearing. The Commission’s 
decision was predicated on the view that payment by Ten- 
nessee for the services rendered by Jupiter for Union was 
“highly peculiar.” Not only is there absolutely nothing in 
the record to support this factual conclusion of the Com- 
mission, but it is clear that the Commission could not have 
reached this conclusion if a hearing had been held con- 
cerning the factual issues raised by the Pure rate settlement 
agreement and the Pure-Tennessee contract amendment.** 


The Pure rate settlement was intended to terminate sec- 
tion 4(e), 15 U.S.C. § 717(d), rate proceedings in which it 
was claimed that Pure’s rate might be unjust and unrea- 
sonable. In order to change Pure’s rate it was necessary 
that the Commission hold a hearing or arrive at a mutually 
acceptable settlement. In the present case the Commission 
has, as a result of its order, effectively reduced Union's filed 
rate without the benefit of a hearing required by section 
4(e), 15 U.S.C. § 717(d). Accordingly, it has failed to com- 
ply with section 5 of the Administrative Procedure Act as 
well as the Natural Gas Act. It is clear that the first pre- 
requisite to an order by the Commission providing for a 
reduction in natural gas rates is that it shall be preceded 
by a hearing. FPC v. Natural Gas Pipeline Co., 315 U.S, 
575 (1942). 


The consequences of the Commission’s failure to grant 
a hearing in the present case are controlled by this Court's 
decision in Philadelphia Co. v. FPC,175 F.2d S08 (D.C. Cir. 
1948), dism’d as moot, 337 U.S. 901 (1949). Holding that 


13 The Commission's error was perhaps caused by its failure to 
understand that Tennessee's payments to Union are based on 
volumes after the removal of the condensate and liquefiable 
hydrocarbons. 
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an order of the FPC was invalid for lack of an adequate 
hearing the Court noted: 


“It is elementary that the action of an administra- 
tive tribunal is adjudicatory in character if it is par- 
ticular and immediate, rather than, as in the case of 
Legislative or rule making action, general and future 
in effect. Prentis v. Atlantic Coast Line, 108, 211 U.S. 
210, . . . : Louisville & Nashville R. Co. v. Garrett, 
1913, 231 U.S. 298. ... .... 32 Am. Jur., Public Admin- 
istrative law, ¢§ 38-40.” 175 F. 2d at 816. 


Within this definition, the Commission’s order in the pres- 
ent case is adjudicatory as to Union. It is particular in that 
it applies to this proceeding alone. Moreover, it is immedi- 
ate in its operation. 


It governs not only the future obligations of Union and 
Tennessee but will, under the principles of primary juris- 
diction, directly affect Union’s third party action against 
Tennessee in the civil action filed in the United States Dis- 
trict court for the Northern District of Illinois, Eastern 
Division. The adjudicatory character of the proceedings is 
indubitable. Furthermore, as stated by this Court in the 
Philadelphia Co. case: 


“Tt is elementary also in our system of law that 
adjudicatory law cannot be validly taken by any tribu- 
nal, whether judicial or administrative, except upon a 
hearing wherein each party shall have opportunity to 
know of all the claims of his opponent, to hear the 
evidence introduced against him, to cross-examine wit- 
nesses, to Introduce evidence in his own behalf, and to 
make argument. This is a requirement of due proc- 
ess of the Fifth Amendment of the Constitution. The 
applicability of this clause to the quasi-judicial pro- 
ceedings of an administrative agency is recognized [cit- 
ing cases].” 175 F. 2d at 817. 
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CONCLUSION 


For the foregoing reasons Union respectfully requests 
that this Court reverse the order of the Commission and 
remand to the Commission with instructions that the Com- 
mission order Tennessee to pay Union at the same rate 
per Mef that Union pays Jupiter for the transportation of 
Union’s production and the separation of Union’s con- 
densate. Alternatively, Union requests that this Court re- 
verse and remand to the Commission for a hearing on the 
subject matter of these proceedings. 
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In The 


United States Court of Appeals 


For The District Of Columbia Circuit 


 @ BURTON LIESE, 


Petitioner 
vs. 


FEDERAL POWER COMMISSION, No. 22,153 
Respondent 


PHILLIPS PETROLEUM CO., et al., 
a __Intervenors_ 


THE JUPITER CORPORATION, 


Petitioner 
vs. 
FEDERAL POWER COMMISSION, No 22,154 
Respondent 
PHILLIPS PETROLEUM CO., et al., 
Intervenors 
UNION OIL COMPANY OF CALIFORNIA, 
Petitioner 
vs. 


FEDERAL POWER COMMISSION, No. 22,442 
Respondent 


TENNESSEE GAS PIPELINE COMPANY, et al., 
Intervenors 


BRIEF OF PETITIONER, 
THE JUPITER CORPORATION 


The first and most important fact in these proceedings 
is that, although this is an appeal from Federal Power 
Commission (Commission) orders, the result of these pro- 
ceedings will have no effect upon the public. The rate 


ou 
paid by the pipeline purchaser of the natural gas here 
in question determines the amount which gas consumers 
will pay. That rate has been set by the Commission, it 
is not involved herein, and nothing in this case will af- 
fect it. This is because the orders of the Commission 
here under review merely affect the distribution of 
revenues between The Jupiter Corporation (Jupiter) 
and two large producers of natural gas. Jupiter seeks 
review of such orders because they violate applicable 
law, contradict orders of a court of competent juris- 
diction relative to these same transactions and issues, 
and are inconsistent with the Commission’s own prior 
orders and with the contracts between Jupiter and the 
producers. In short, the Commission has intruded into 
&@ private contract action between corporations, even 
though that dispute does not affect the public interest 
(because no issue is raised by Jupiter in these proceed- 
ings as to the proper rates which the consumer is or will 
be required to pay for natural gas, and the Commis- 
sion’s orders complained of have no effect on those 
rates). Under these circumstances, the scope of judicial 
review is broad, and deference to Commission ‘‘ex- 
pertise’? is unnecessary and unwarranted. (See Sec- 
tion ITI. D, below.) 


I. 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


The issues raised by Jupiter in this appeal® are: 


1. Did the Commission err when it ordered Jupiter 
to increase the price it pays to producers of natural 
gas? Jupiter urges that the subject orders are in error 


* This case has not previously been before this Court. 
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because they purport to require Jupiter to pay to pro- 
ducers a price for natural gas which is in excess of the 
price the producers are entitled to receive under their 
contracts with Jupiter, thus violating, inter alia, United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 
332 (1956). Those orders also attempt to reduce Jupiter’s 
total revenues to a level applicable to only the jurisdic- 
tional services performed by Jupiter for the producers, 
when in the same orders the Commission recognized 
that, under the same contracts between the companies, 
Jupiter renders additional services which are not sub- 
ject to Commission jurisdiction. This error is compounded 
because the Commission also recognized, in the subject 
orders, that the level of Jupiter’s proper contractual 
charge, if any, for such non-jurisdictional services must 
be determined by a court of competent jurisdiction, and 
that such issue is now pending in such a court, in Cook 
County, Illinois. Such court has refused to order Jupiter 
to increase the price it pays (and decrease its revenues) 
by escrow, pending trial. (Section II. A hereof). 


2. Did the Commission exceed its authority when it 
ordered the pipeline company which is contractually re- 
quired to purchase gas from Jupiter to stop paying 
Jupiter for such gas and to begin paying the producers, 
thus purporting to ‘‘reform’’ contractual relationships? 
(Section III. B hereof). 


3. Did the Commission err when it decided it has 
jurisdiction over the rates which may be charged for 
the transportation of liquid condensate, which is not 
natural gas? (Section II. C hereof). 


4. Is the Commission’s modification of its prior or- 
ders, after the record relative thereto was filed with 
this Court, invalid under Section 19 (a) of the Natural 
Gas Act, 15 U.S.C. § 717r(a)? (Section I. D hereof). 


— 
I. 


STATEMENT OF THE CASE 


A. Nature of the Case, Course of Proceedings and Dis- 
position by the Federal Power Commission 


This case involves a petition by Jupiter to review Or- 
ders of the Commission. The first Order was issued April 
3, 1968, and a May 24, 1968 Order denied rehearing of 
the April 3 Order. By Order of December 13, 1968, the 
Commission has further ‘‘interpreted’”’ those earlier Or- 
ders, and also has added new ‘‘enforcement’’ procedures. 
Each of the three subject Orders was issued in Docket 
Nos. RI63-212, G-16790 and RI68-111. The latter docket 
was begun after petitions of Tennessee Gas Pipeline Com- 
pany, a Division of Tenneco, Inc. (Tennessee), on May 31, 
1967, and Phillips Petroleum Company (Phillips) and 
Kerr-MceGee Corporation (Kerr), two large producers 
of oil and natural gas, filed August 25, 1967, alleged 
that Jupiter had failed to comply with prior rate or- 
ders issued by the Commission. Jupiter filed answers to 
said petitions, but no hearings or briefs were ordered by 
the Commission prior to rendition of the subject Orders. 


B. Statement of Facts 


Jupiter believes that, in order for the Court to have an 
understanding of the issues involved in this appeal, the 
background facts leading up to the instant controversy 
will be helpful. 


(1) Background 
Jupiter is the owner and operator of a small under- 
water pipeline system, located offshore of Vermilion 
Parish, Louisiana, in the Gulf of Mexico, in what is 
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known as the ‘‘Rollover Field.’? Phillips and Kerr, as 
joint venturers, are producers from leasehold inter- 
ests in certain underwater areas in the Rollover Field. 
Union Oil Company of California (Union) also is a 
producer in that field. 


(a) The Phillips-Kerr contract 


Jupiter’s Rollover Field System receives natural gas 
and liquid condensate, produced by Phillips-Kerr, at 
offshore platforms. Pursuant to a 1953 contract with 
those companies, Jupiter transports the gas and con- 
densate to shore, separates the condensate from the gas, 
dehydrates the gas, renders other services, delivers the 
natural gas to the pipeline purchaser, Tennessee, and 
redelivers or arranges the redelivery of the condensate 
to Phillips-Kerr. The contract provides for the sale by 
Phillips-Kerr to Jupiter of the natural gas, but not the 
liquid condensate, both of which are received, carried 
and delivered by Jupiter. Phillips-Kerr retains and sells 
the condensate privately. 


The natural gas is sold by Jupiter to Tennessee pur- 
suant to another 1953 contract. Since June 1, 1966, 
Jupiter has received payments from Tennessee at the 
rate of 19.5 cents per Mef, pursuant to a prior order of 
the FPC issued June 28, 1966, in these proceedings (35 
F.P.C. 1091, R. 3405 to 3410), pursuant to a settlement 
agreement, which order is not under review here. It is 
that price which controls the cost of the gas to the con- 
sumer, since Tennessee passes that amount on to its gas 
distributor customers, who sell to the public. Jupiter has 
obeyed the Commission order which set such price and 
plans to continue to obey it. Thus, these proceedings 
can have no effect upon that 19.5 cent price, or upon the 
public, but involve, instead, merely a private contract 
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dispute over how that 19.5 cents is to be divided between 
Jupiter and Phillips-Kerr. 


The contract between Jupiter and Phillips-Kerr pro- 
vides that Jupiter is to pay to Phillips-Kerr, for each 
Mcf, an amount equal to the price per Mef which Jupiter 
receives from Tennessee, less a *‘spread’’ based on the 
number of Mcf transported during a given month. This 
contractual ‘‘spread’’ has averaged approximately 2.5 
cents per Mef. varying slightly, according to volumes, 
each month. Thus, Jupiter believes that the proper con- 
tractual price to Phillips-Kerr is approximately 17 cents 
per Mcf (19.5 cents less the approximately 2.5 cents 
spread), and Jupiter currently pays that amount. Since 
1953, Phillips-Kerr’s revenues have increased from 3.8¢ 
to l7¢. Jupiter’s have not changed. 


The Commission has since stated that the 19.5 cent 
price set in the above-mentioned Commission order of 
June 28, 1966 was arrived at by adding a stipulated one 
cent per Mcf Jupiter charge for transporting natural 
gas to 18.5 cents per Mcf. The latter figure was based 
upon the fact that in Commission Opinion 470, issued 
Angnst 11, 1965, in Phillips Petroleum Company, et al., 
Docket No. G-16611, et al., 34 F.P.C. 486, the Commission 
authorized Phillips-Kerr to sell the natural gas to Ju- 
piter at an initial price which ‘“‘shall not be more than 
18.5 cents per Mcf’’ (34 F.P.C. at 490, emphasis added). 


Following the Commission order of June 28, 1966, 
redneing the price that Jupiter could charge Tennessee 
to 19.5 cents, Phillips-Kerr continued to bill Jupiter at 
the rate of 18.5 cents per Mef. Jupiter filed suit in the 
Cirenit Court of Cook County, Illinois, The Jupiter Cor- 
poration v. Phillips Petroleum Company and Kerr-Mc- 
Gee Corporation, Case No. 67 L 12177, to establish that 
the correct price due to Phillips-Kerr is, and has been 
since June, 1966, the approximately 17 cents per Mcf 
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which Jupiter currently pays, as described above, and 
to collect overcharges paid previously.* The Circuit 
Court denied a motion by Phillips-Kerr to dismiss Ju- 
piter’s suit, or in the alternative to hold it in abeyance 
pending determination by the Commission of the ques- 
tion of whether the Commission had jurisdiction over 
the total bundle of services performed by Jupiter un- 
der the Phillips-Kerr contract with Jupiter. Thus, the 
suit is now on the trial calendar awaiting trial. 


On February 23, 1968, that court also denied a mo- 
tion by Phillips-Kerr that Jupiter be required to deposit 
into escrow the amounts which Jupiter has refused to 
pay to Phillips-Kerr and which Phillips-Kerr believes 
are due. It is just such amounts which the Commission 
has now directed Jupiter to pay to Phillips-Kerr. 


(b) The Union contract 


Jupiter’s Rollover Field System also receives natural 
gas and liquid condensate produced by Union, at off- 
shore platforms. The contract between Jupiter and Union 
calls for Jupiter to receive the natural gas and con- 
densate produced by Union, transport them to shore, 
separate the condensate from the gas, dehydrate the gas, 
perform other services, deliver the natural gas to Ten- 
nessee, and redeliver or arrange the redelivery of the 
condensate to Union. The compensation to be paid to 
Jupiter by Union for these services is based, under the 
terms of their contract, on the number of Mef gathered 


* The Commission, as explained below, has not attempted to 
resolve those contractual issues, deferring to the court for 
such resolution, and therefore, the merits of the contractual 
issues between the parties are not, and cannot be, before this 
Court in this review proceeding. They will be decided in the 
Cireuit Court in Illinois. 
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per day, and has averaged approximately 3.4 cents per 
Mcf. Union sells the natural gas to Tennessee pursuant 
to a contract between those companies and sells the con- 
densate privately. 


Following the above described Commission order of 
June 28, 1966, Jupiter continued billing Union for the 
contractual amount of approximately 3.4 cents per Mef, 
including the one cent per Mcf which the Commission 
designated as being for the transportation of natural 
gas. Union. however, has not paid any portion of the 
charges due to Jupiter under such contract since March, 
1967. Therefore, Jupiter filed suit against Union in the 
Federal District Court for the Northern District of Ili- 
nois, to require Union to comply with the terms of its 
contract with Jupiter. The District Court denied Union’s 
motion to dismiss, but granted a motion to hold the case 
in abeyance until the Commission ruled on Union’s claim 
that the entire bundle of services performed by Jupiter 
under its contract with Union was jurisdictionai and 
subject to regulation by the Commission as to rates and 
charges. The merits of this contractual dispute are not 
involved herein. 


(2) Commission action here complained of 


In its April 3, 1968 Order, the Commission disclaimed 
any expertise or authority to resolve the contractual is- 
sues involved in the two pending judicial proceedings 
referred to above (R. 3735, 3738). Jupiter agrees with 
the Commission’s disclaimer and no party has ap- 
pealed that part of the Commission’s Order, so that 
neither the merits of such ‘‘contractual issues’’ nor the 
question of the Commission’s authority with regard there- 
to are involved herein. The Commission’s Order of April 
3, 1968, and the Commission’s Order of December 13, 
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1968,° also admit that Jupiter performs non-jurisdictional 
services for Phillips-Kerr and Union. (R. 3736, 3738). 


Despite the foregoing, and the Commission’s related 
recognition that Jupiter’s contracts with Union and Phil- 
lips-Kerr may be determined by the courts to entitle 
Jupiter to more than the compensation which the Com- 
mission has set as the allowed rate for the transporta- 
tion of natural gas only, the Commission has ordered 
Jupiter to increase its payments to Phillips-Kerr, and to 
pay back any excess received since May, 1966 over the 
one cent per Mef jurisdictional charge. Such ruling was 
clearly stated in the Commission’s December 13, 1968 
Order, and the Commission now claims that it was stated 
in the April 3, 1968 Order. 


The Commission’s Order_of December_13, 1968, also _ 
directed_that Tennessee must stop paying Jupiter for 
the gas produced bv Phillips-Kerr, which Tennessee is 
contractually bound to buy from Jupiter, and begin pay- 
ing Phillips-Kerr_ directly, remitting only’ the” one cent 
per Mef to Jupiter. ihe Gare aaa 

Finally, the Commission’s April 3, 1968 Order, al- 
though agreeing that Jupiter performs non-jurisdictional 
services for the producers, held that the rates for the 
transportation of liquid condensate are subject to Com- 
mission jurisdiction. (Order of April 3, 1968, R. 3735, 
3738, and order of May 24, 1968, R. 3823). Jupiter dis- 
agrees. (Jupiter does not contest Commission jurisdiction 
over the purchase and sale for resale and/or transporta- 
tion of natural gas, of course, or Commission certificate 
jurisdiction over the facilities necessary to transport liq- 
uid condensate when, as here, those facilities are used 
primarily for the transportation of natural gas.) 


* Copies of the December 13, 1968 Order have been sent to this 
Court by the Commission. 
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ARGUMENT 


A. The Commission’s Order that Jupiter Must Pay 18.5 
Cents Per Mcf to Phillips-Kerr, and Can Currently 
Collect Only One Cent Per Mcf from Union*, Is In- 
consistent with the Commission’s Own Orders, Con- 
tradicts an Order of a Court of Competent Jurisdic- 
tion, and Exceeds the Commission’s Authority 


(1) Introduction 


As discussed in Section Il. B (1) (a), above, Jupiter 
has paid, and is paying, to Phillips-Kerr, approximately 
17 cents per Mef, the price that is due to Jupiter pur- 
suant to contracts between them. The Commission’s Order 
of April 3, 1968 stated that Jupiter must pay Phillips- 
Kerr ‘‘the latter’s prescribed certificate rate of 18.5 
cents per Mcf under Phillips’ FPC Gas Rate Schedule 
No. 329 and Kerr-McGee’s FPC Gas Rate Schedule No. 
56, respectively.’ Jupiter interpreted such order to refer 
only to the portion of its dealings with Phillips-Kerr 
which relate to natural gas, and are subject to Com- 
mission jurisdiction. The reference to ‘‘Gas Rate Sched- 


* The subject Commission Orders do not clearly state that Jupi- 


ter’s total collections from Union cannot exceed one cent per 
Mcf. However, the Commission’s December 13, 1968 Order 
states clear Commission conclusions (erroneous conclusions, 
Jupiter submits) relative to the Jupiter, Phillips-Kerr trans- 
actions. If those conclusions were to be applied to the Jupiter, 
Union transaction (which is not discussed in the December 13, 
1968 Order), the result would probably be a Commission ruling 
setting a one cent figure in the Union transaction too. There- 
fore, if the Commission is in error as to the Phillips-Kerr 
transactions, as discussed in this subsection A, then such a 
Commission ruling as to the Jupiter, Union transaction would 
also be invalid. Jupiter will discuss only the Phillips-Kerr sit- 
uation herein. 
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ule’’ (emphasis added) strengthened this conclusion. In 
its December 13, 1968 Order, however, the Commission 
states that it means, and meant in its April 3, 1968 Or- 
der, that Jupiter must pay 18.5 cents per Mef, irrespec- 
tive of non-jurisdictional factors. Thus, the Commission 
has now ordered Jupiter to pay Phillips-Kerr the dif- 
ference between 17 cents and 18.5 cents per Mef, for 
the period since May, 1966. 


It is significant, however, that, when the Commission 
issued its April 3, 1968 Order, Jupiter had by that time 
“‘underpaid’’ Phillips-Kerr ever since May, 1966, ac- 
cording to the theory the Commission now propounds. 
Yet, neither that Commission Order, nor the May 24, 
1964 Order on rehearing, ordered Jupiter to pay such 
‘“‘ynderpayments’’ to Phillips-Kerr. In fact, the April 
3, 1968 Order states that Jupiter must pay ‘18.5 cents 
(at 15.025 psia) for each Mef of natural gas it pur- 
chases from’? Phillips-Kerr (R. 3734, emphasis added), 
but then says that Jupiter claims it is entitled to offset 
against such 18.5 cents the amounts due to Jupiter by 
Phillips-Kerr for services Jupiter believes to be non- 
jurisdictional. The order then says that ‘‘We do not 
believe any public interest objective would be achieved 
by our attempting to resolve such contractual issues.”’ 
This conveys clearly a Commission decision to leave the 
question of what the Commission termed an ‘‘offset’’ 
against the 18.5 cent price to be decided by the courts, 
and, therefore, no refund order was issued against Ju-_ 
piter. This is wholly consistent with a recognition that 
Jupiter performs non-jurisdictional services, that its con- 
tractual right to compensation for such services is for 
the courts to decide and that such matter was before 
a court of competent jurisdiction, which had already re- 
fused to require Jupiter to escrow the ‘‘offset’? amount. 
Yet now, in the December 13, 1968 Order, the Commis- 
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sion accuses Jupiter of ‘‘flouting’”’ its April 3, 1968 Or- 
der, because Jupiter did not make that refund and con- 
tinned to pay 17 cents per Mef, after ‘‘offset.’’ 


The Commission’s actions subsequent to the April 3 
Order also led Jupiter to believe it was not in vio- 
lation of such Order, since the Commission failed to 
act, within thirty days, upon two motions filed by Phil- 
lips-Kerr.* Those motions alleged that Jupiter was in 
violation of the April 3 Order, and the Commission’s 
failure to act constituted a denial of those motions un- 
der Section 1.12 (e) of the Commission’s Rules of Prac- 
tice and Procedure. Again, in light of these facts, al- 
legations of willful violation by Jupiter are inexplicable. 


This claim that Jupiter willfully defied the Commis- 
sion occurs throughout the subject Orders, however, and 
particularly the December 13, 1968 Order. Jupiter does 
not know the reason for such incorrect claims, nor for 
the tone of the Orders overall. Jupiter submits that 
they are unwarranted, as are the multiple errors and 
lack of logic in the Commission’s rulings as to Jupiter, 
as explained below. 


The three separate and individually sufficient reasons 
why the Commission cannot now require Jupiter to in- 
crease its price to Phillips-Kerr will now be set forth 
in the following three subsections of this Section A. 


(2) The Commission’s order that Jupiter make in- 
creased payments to Phillips-Kerr exceeds the 
Commission’s jurisdiction, as shown by the 
Commission’s own opinions herein 

As discussed above, the Commission’s April 3, 1968 
Order (and the May 24, 1968 Order denving Rehearing) 
did not direct Jupiter to pay the past alleged ‘‘underpay- 


* On June 27, 196% and October 16, 1968. 
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ments’’ to Phillips-Kerr. Jupiter believes that it also 
did not order Jupiter to pay 18.5 cents per Mecf as a 
result of its fotal contractual transactions with Phillips- 
Kerr, since that ruling, too, would have been inconsistent 
with the recognition of Jupiter’s non-jurisdictional serv- 
ices and court authority over contract actions, expressed 
in that April 3 Order. Thus, the December 13, 1968 Or- 
der, which does order such payments, is inconsistent 
with the April 3, 1968 and May 24, 1968 Orders, as will 
now be explained.*® 


The fact that the Commission recognized that Jupiter 
performs non-jurisdictional services for Phillips-Kerr 
(and Union) is clear from the May 24, 1968 Order, 
where the Commission stated: 

‘As there noted [in the April 3 order], Jupiter is 
a party to two basic contracts, with Phillips-Kerr 
McGee and with Union, which provide for the per- 
formance of several functions by Jupiter. Leaving 
aside the difference in form of the contracts, which 
is adequately explained by the April 3 order, these 
functions are both jurisdictional and non-jurisdic- 
tional.’” (Emphasis added) (R. 3822) 
At page 3 of that Order (R. 3823), the Commission also 
refers to ‘“‘the non-jurisdictional services performed,’’ and 
this is consistent with references in the April 3, 1968 
Order (R. 3735, 3736, 3738). Finally, even in the De- 
cember 13, 1968 Order, the Commission recognizes that 
Jupiter performs non-jurisdictional services (see pages 
2 and 3 thereof). 


The Commission has also stated that Jupiter claims 
that it has a contractual right to compensation, ‘‘for non- 
jurisdictional services,’? over and above the one cent 


* And to the extent the April 3 order is now interpreted to 


require Jupiter to pay a higher rate, it is internally incon- 
sistent. 
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per Mef which the Commission has allowed for the juris- 
dictional transportation of gas, and additional compensa- 
tion **for the transportation of liquid condensate.’’* The 
phrases in quotation marks in the preceding sentence are 
so designated because they represent the Commission’s 
view of Jupiter’s position. Jupiter’s actual position is 
that it has a single, unified contract with Phillips-Kerr 
under which it purchases gas at a price which varies 
according to Jupiter’s resale price. The result, under 
that contract, is that Jupiter has a right to retain an 
approximately 2.5 cents per Mef ‘‘spread’’. Jupiter, in 
turn, performs a total bundle of services, one of which— 
the transportation of gas—is jurisdictional, the rest of 
which are not. The Commission has ruled that Jupiter 
must retain only one cent per Mcf for the jurisdictional 
transportation of natural gas, and thus regards any ad- 
ditional amount which Jupiter retains, over the one cent, 
to be for other services. This is a determination for 
regulatory purposes.** 


Whether Jupiter does, in fact, have a contractual duty 
to pay Phillips-Kerr more than 17 cents per Mef and re- 
tain less than the 2.5 cent amount—whether it will, in 
pending court litigation, be held that Jupiter cannot re- 
tain what the Commission regards as the payment for 
non-jurisdictional services—is not in issue in this appeal. 
What is directly significant is that the Commission has 
held that Jupiter’s contractual right to retain more than 
one cent per Mcf is for a court of competent jurisdiction 
to decide. The Commission did this in its April 3, 1968 


* The Commission believes that the rate for such condensate 
transportation is subject to Commission jurisdiction. Jupiter 
does not. See Section C, below. 

°* Jupiter’s unified contract with Union provides for approxi- 
mately 3.4 cents per Mef for all services; the Commission has 
designated one cent per Mcf of that amount to be for the 
transportation of gas. 
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Order, stating, after discussing Jupiter’s contractual 
claims against Phillips-Kerr:* 


““We do not believe any public interest objective 
would be achieved by our attempting to resolve such 
contractual issues. This is an area in which we pos- 
sess no special expertise which would be applicable 
in any subsequent judicial proceedings. See Tezas 
Gas Transmission Co. v. Shell Oil Co., 363 U.S. 263 
(1960); Pure Oil Co. v. F.P.C., 299 F.2d 370 (CA‘7, 
1962). Moreover, in the present situation any judi- 
cial remedy available to Jupiter may well be a mat- 
ter of equity rather than of law... . 

“It is recognized that, in addition to the trans- 
portation performed for the jurisdictional sales, Ju- 
piter claims the right to payment under its contract 
for other services of a non-jurisdictional nature. In 
order to facilitate further administrative proceedings 
it is to be hoped, therefore, that any judicial deter- 
mination that Jupiter is, as a matter of private ob- 
ligation, entitled to any payments by Phillips-Kerr 
McGee would segregate any amount due for said 
transportation from any other obligations to Jupiter 
the producers may be found to have.’’ (Emphasis 
added) (R. 3735, 3736) 


Then, in regard to the Union transaction, the Com- 


mission held: 


“‘As in the case of the Phillips-Kerr-McGee trans- 
action, we see no reason, at this time. to attempt 
to resolve any contractual issue which may exist be- 
tween Union and Jupiter as to the latter’s right to 
compensation for services allegedly performed for 
Union, with respect to that part of the gas stream 
Jupiter physically receives from Union but which is 
not purchased from Union by Tennessee. Any such 
obligations are totally unrelated to the price Union 
may charge Tennessee as part of its filed rate: ... 
Thus here too, we would hope and expect any judicial 


As the Commission views such claims. 
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determination of any Jupiter entitlement to reim- 
bursement as a matter of private law would segre- 
gate the amounts attributable to such jurisdictional 
activities (which would then be subject to regula- 
tion by this Commission) from any amounts due for 
non-jurisdictional services.” (Emphasis added) (R. 
3738) 

The foregoing makes it clear that the Commission 
recognizes that Jupiter performs non-jurisdictional serv- 
ices for Phillips-Kerr® and that Jupiter’s contractual 
claims for compensation in addition to the one cent 
per Mcf jurisdictional gas charge are for the courts to 
rule upon. The Commission also recognized that if those 
contractual issues are resolved in Jupiter’s favor, Ju- 
piter will not be required to pay Phillips-Kerr more than 
17 cents and may retain more than the one cent per Mcf 
(R. 3735). Nevertheless, the Commission’s December 13, 
1968 Order directs Jupiter to pay to Phillips-Kerr the 
**shortage’’ established by the extent to which Jupiter’s 
payments, since June, 1966, have been less than 18.5 
cents per Mcf (Ordering paragraph D). That Order also 
holds that Jupiter must begin to currently receive only 
one cent per Mcf, rather than its approximately 2.5 cent 
per Mcf contract spread, while Phillips-Kerr receives 
18.5 cents, instead of its approximately 17 cent con- 
tractual charge.** (Ordering paragraphs A, B and C.) 


Thus, the Commission has now held that Jupiter must 
forego the revenues which the Commission itself has 
ruled are for non-jurisdictional services.*** But by defini- 


* And Union. 
** This is done by an invalid ‘‘reformation’’ of contracts. See 
Section III B below. 

*e* The Commission has not stated whether Jupiter has or has 
not a contractual right to such revenues, since that is for a 
court to decide, but, as noted, the Commission conceded the 
services are non-jurisdictional. 
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tion, the Commission has no authority over such reve- 
nues. In other words, since the Commission believes that 
Jupiter’s right to retain more than 1 cent per Mcf un- 
der its contracts with Phillips-Kerr is premised on the 
basis of the non-jurisdictional services which Jupiter 
performs, it is beyond the Commission’s jurisdiction to 
now purport to hold that Jupiter cannot collect any 
revenues for those non-jurisdictional services. In short, 
the Commission has exhausted not only its jurisdiction, 
but also its legitimate area of concern, when it estab- 
lishes (1) that the pipeline purchaser of the gas, Ten- 
nessee (and thus the consumer), is paying no more than 
the Commission’s established price: (2) that the rates 
for jurisdictional services by Jupiter and Phillips-Kerr 
are established clearly: and (3) that any controversy be- 
tween the parties relative to matters outside the juris- 
diction of the Commission is in the hands of a court of 
competent jurisdiction. Those matters have been estab- 
lished clearly, brought to the Commission’s attention 
and the Commission has noted them. Therefore, there is 
no public interest issue involved and the Commission has 
neither jurisdiction nor legitimate reason to interfere 
with Jupiter’s ‘‘non-jurisdictional’’ revenues. 


(3) ‘The Commission’s orders are in conflict with 
an order of the Circuit Court of Cook County, 

Illinois 
In the preceding subsection hereof, it has been shown 
that the Commission has ordered Jupiter, for the past 
and future, to pay Phillips-Kerr 18.5 cents per Mef, 
rather than approximately 17 cents. The dispute over 
the difference between those two amounts is precisely 
the issue in Jupiter’s litigation against Phillips-Kerr in 
the Circuit Court of Cook County, Illinois, described 
earlier herein. As noted, that is a contract action by 
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Jupiter to establish its contractual right to retain ap- 
proximately 2.5 cents per Mef of the 19.5 cents per Mef 
which it will receive from Tennessee (Tennessee will pay 
only 19.5 cents irrespective of these proceedings or the 
Cirenit Court case results), and its duty to pay Phillips- 
Kerr only 17 cents per Mef. The quotations from the 
Commission’s April 3, 1968 Order which are set forth 
in the preceding subsection of this brief show that the 
Commission itself recognizes that such contract action 
is properly for a court to decide. 


In the Cirenit Court action, Phillips-Kerr first moved 
to dismiss Jupiter’s complaint or, alternatively, to hold 
the proceedings in abeyance until the Commission had 
ruled on a then pending motion of Phillips-Kerr, claim- 
ing that primary jurisdiction was in the Commission.* 
The Cirenit Court denied that motion, by order of Jan- 
nary 12, 1968. 


Phillips-Kerr also moved that Jupiter be required to 
deposit into escrow the same amounts—the difference 
between the 18.5 cents per Mcf and 17 cents, since 1966 
—which the Commission has now ordered Jupiter to 
pay to Phillips-Kerr. The Cirenit Court, by Order of 
Febrnary 23, 1968, denied the motion to escrow, ruling 
that there was no reason to deprive Jupiter of its pos- 
session of the stakes of the litigation and require the 
monies to be escrowed. Now, the Commission’s order 
would require Jupiter to pay over those stakes to Phil- 
lips-Kerr, and allow those companies to hold them. 


Thus, the Commission’s Orders are directly in con- 
flict with the February 23, 1968 order of the Circuit 
Court of Cook County. Although this fact has been re- 


* Significantly, Phillips-Kerr did not even allege that Jupiter’s 
complaint failed to state a cause of action. 
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peatedly pointed out to the Commission in Jupiter’s 
pleadings, none of the Commission’s Orders even men- 
tion this factor. The Commission cannot be sustained 
when it attempts to countermand a court order, particu- 
larly when such court is ruling in a case in which the 
Commission has acknowledged that the subject matter is 
for a court to decide, as is the case here. 


That the Commission must follow, not contradict, the 
rulings of a court of competent jurisdiction, is established 
by the Commission’s own holding in Pan American Petro- 
leum Corporation, et al., 32 F.P.C. 966, rehearing denied, 
32 F.P.C. 1394 (1964). The Commission, in denying that 
it had primary jurisdiction over a contract dispute be- 
tween a pipeline and a producer, then pending in a state 
court, held: 


“The threshold contract question presented must be 
decided under state law. Moreover, it is clear that 
if the state courts of New Mexico had already finally 
determined the state law question the Commission 
would be obligated to follow their view, and that if 
the state courts subsequent to a Commission deter- 
mination were to reach a contrary determination 
then the Commission upon proper application would 
prospectively revise its determination.’’ (Emphasis 
added) (32 F.P.C. at 967, fn. 6) 


The Commission’s present action in the subject case 
constitutes a collateral attack on the order of the Cir- 
euit Court of Cook County, Illinois, and is thus invalid. 
The applicable principle is that of res judicata: 


“The general principle announced in numerous 
eases is that a right, question or fact distinctly 
put in issue and directly determined by a court of 
competent jurisdiction, as a ground of recovery, can- 
not be disputed in a subsequent suit between the 
same parties or their privies; and even if the sec- 
ond suit is for a different cause of action, the 
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right, question or fact once so determined must, 
as between the same parties or their privies, be 
taken as conclusively established, so long as the 
judgment in the first suit remains unmodified.’’ 
Southern Pac. R.R. Co. v. U. S., 168 U.S. 1, 48-49 
(1897). 
Res judicata is applicable to bar proceedings by an ad- 
ministrative agency to hear and determine, as between 
the same parties, matters which have already been de- 
termined by a court of competent jurisdiction. See George 
H. Lee v. FTC, 113 F.2d 583 (Sth Cir. 1940), where the 
matter at issue, the falsity of a manufacturer’s advertis- 
ing, had been raised and found in favor of the manufac- 
turer in a libel proceeding brought by the Government. 
It was raised again when the FTC instituted proceedings 
against the manufacturer, charging unfair competition. 
In vacating a cease and desist order issued by the Com- 
mission, the Court of Appeals for the Eighth Circuit held: 
*‘The Commission thus plainly failed to accord to 
the decree in the libel proceeding the effect to which 
it was entitled. The Commission redetermined an is- 
sue which was already settled by a court of competent 
jurisdiction and reached a contrary conclusion.’’ (113 
F.2d at 586) 
See also Commissioner v. Sunnen, 333 U.S. 591, 598 (1948), 
and United States v. Utah Construction Co., 384 U.S. 
394, 422 (1966), holding that res judicata and collateral 
estoppel are applicable to administrative bodies. 


The principle of res judicata is controlling here. There 
is identity of parties, facts and claims. The question 
whether Jupiter may hold the amounts in dispute pend- 
ing resolution of the contractual issues was raised in 
the Circuit Court proceeding by Phillips-Kerr, and de- 
cided adversely to them. The Circuit Court having de- 
cided that issue, Phillips-Kerr is barred from again 


a a 


raising it before the FPC, and the Commission’s order 
purporting to deprive Jupiter of such disputed amounts 
is error and should be set aside. 


(4) The Commission cannot require Jupiter to pay 
to Phillips-Kerr more than is contractually 
provided 

In these proceedings, Phillips-Kerr seeks to charge 
Jupiter a price which is higher than that allowed by its 
contract with Jupiter. Under the rule of United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956), 
such a charge is invalid. Under Mobile, a natural gas com- 
pany cannot unilaterally change the rates provided by 
contract. And while the Commission can rule that a con- 
tract rate is unreasonably high and require that it be 
reduced, and can also authorize a higher rate, it cannot, 
under Mobile, do what it here purports to do; that is, 
order that the contractual rate must be increased, with- 
out the consent of both parties to the contract. 


Prior to the Orders here under review, the Commission 
followed Mobile. Thus, in its order issuing certificates to 
Phillips and Kerr, authorizing sales to Jupiter,* the Com- 
mission recognized that Phillips-Kerr could ‘‘secure only 
the in-line price [18.5 cents per Mef] for the gas sold from 
the federal domain as limited by their contractual rights,°* 
and in ordering paragraph (B) of that decision the Com- 
mission ordered that the initial price to Jupiter ‘‘shall not 
be more than 18.5 cents per Mef.’’*** Now, however, the 
Commission has attempted to change that language to 
read that the price to Jupiter ‘‘shall be 18.5 cents per 
Mcef.’’ 


* 34 F.P.C. at 486 (1965). 
*e 34 F.P.C. at 488, emphasis added. 
eee 634 F.P.C. at 490, emphasis added. 
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Nor has the Commission now decided that for some 
reason it no longer recognizes the Mobile principle, for 
it has enunciated it again in two recent cases. In Gulf 
Oil Corp., Docket Nos. CI68-678, et al., issued September 
1S, 1968, the Commission authorized sales of natural gas 
at initial rates equal to ‘*the applicable area rate ... or 
the contract rate, whichever is lower’? (mimeo, p. 4). 
And in the Southern Louisiana Area Rate Case, Area 
Rate Proceeding (Southern Louisiana Area), AR61-2, 
Opinion No. 546, issued September 25, 1968, the Commis- 
sion stated as follows: 

*“[I}t is relevant to note that while the price to be 
paid for particular gas may not exceed the applica- 
ble ceiling price, it may be lower if the contract so 
provides.”? (mimeo, p. 88) 


The Mobile doctrine reflects the concept that the public 
interest is not aided by allowing a company to collect 
more than its contract allows. Only a very limited excep- 
tion to Mobile has been created, and the present case does 
not fit within it. That exception, stated in FPC v. Sierra 
Pacific Power Co., 350 U.S. 348 (1955), requires a strict 
showing that the public interest requires a higher than con- 
tract price. In Sierra, a companion case to Mobile, the seller 
of electric power sought to increase the contract rate 
to the buyer on the ground that the return permitted 
under the contract rate was unreasonably low. The Com- 
mission agreed that the contract rate was unreasonably 
low, but refused to permit a rate increase. This was up- 
held by this Court on appeal and, on further appeal, the 
Supreme Court affirmed. Pertinent here was the follow- 
ing statement by the Supreme Court: 

‘‘In short, the Commission holds that the contract 
rate is unreasonable solely because it yields less than 


a fair return on the net invested capital. But, while it 
may be that the Commission may not normally impose 
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[emphasis by the court] upon a public utility a rate 
which would produce less than a fair return, it does 
not follow that the public utility may not itself agree 
by contract to a rate affording less than a fair re- 
turn or that, if it does so, it is entitled to be relieved 
of its improvident bargain. * * * In such circum- 
stances the sole concern of the Commission would 
seem to be whether the rate is so low as to adversely 
affect the public interest—as where it might impair 
the financial ability of the public utility to continue 
its service, cast upon other consumers an excessive 
burden, or be unduly discriminatory. That the pur- 
pose of the power given the Commission by § 206(a) 
is the protection of the public interest, as distinguished 
from the private interests of the utilities, is evi- 
denced by the recital in §201 of the Act that the 
scheme of regulation imposed ‘is necessary in the 
publie interest.’ When § 206 (a) is read in the light 
of this purpose, it is clear that a contract may not 
be said to be either ‘unjust’ or ‘unreasonable’ simply 
because it is unprofitable to the public utility” [Em- 
phasis added].* 


In these proceedings, there has not been even an attempt 
to show that the contractual price of 17 cents per Mef 
‘is so low as to adversely affect the public interest.’’** 
Instead, Phillips-Kerr simply requests that they be re- 
leased from what they now seem to regard as an unde- 


350 U.S. at 354-55. See also, the Supreme Court's opinion in 
Permian Basin Area Rate Cases, 390 US. 747, 821-22 
(1968). As noted by the Court in Sierra, § 206(a) of the 
Federal Power Act, 16 U.S.C. § S24e, is **substantially iden- 
tical’’ to § 5(a) of the Natural Gas Act. 350 U.S. at 350-51. 

Jupiter reiterates that the Commission cannot operate on any 
assumption that the contractual rate is actually higher than 
17 cents, since the Commission has properly disclaimed au- 
thority or inclination to decide such issue, and the issue will 
be decided by the Cireuit Court of Cook County. The Com- 
mission has not indicated it has made any such assumption. 


og 


sirable 1953 contract. In other cases, the Commission 
has refused to increase prices on this basis.® 


B. The Commission’s “Reformation” of the Subject Con- 
tracts Is Invalid Under All Relevant Legal Doctrine 
In addition to ignoring the substantive provisions of 
the Jupiter, Phillips-Kerr contracts in the Orders here 
under review (see Section III. A above), the Commission, 
in its December 13, 1968 Order, also purported to ‘‘re- 
form” Jupiter’s contracts with Tennessee and Phillips- 
Kerr. 


As discussed above, Jupiter purchases natural gas from 
Phillips-Kerr for approximately 17 cents per Mcf and 
sells the natural gas to Tennessee for 19.5 cents per Mef, 
in both cases pursuant to contracts with the parties which 
have been filed with the Commission and constitute the 
relevant rate schedules for the transactions.** However, 
the Commission now purports to require that Tennessee 
purchase directly from Phillips-Kerr, pay them 18.5 cents 
per Mcf and pay Jupiter only one cent per Mef. This 
attempt to reform Jupiter’s contract with Tennessee 
is invalid for several reasons. 


First, Jupiter would note that the factual basis for what 
the Commission itself admits is a ‘‘somewhat unusual 
action” (see Order of December 13, 1968, p. 8) is er- 
roneous. The Commission stated that its action was re- 
quired because Jupiter was in such ‘‘flagrant’’ violation 
of its April 3, 1968 Order. As has been discussed, this is 


* See the Commission’s ruling in the Permian Basin Area Rate 
case, on rehearing, 34 F.P.C. 1068, 1073 (1965), holding that 
if contract prices are below area rates, contract rates govern, 
even if the producer thus had ‘‘revenue deficiencies’’ there- 
by. In this case, no such deficiency exists. 

** The sale by Jupiter to Tennessee is pursuant to Jupiter’s 
FPC Gas Rate schedule No. 8. The sale by Phillips-Kerr to 
Jupiter is pursuant to Phillips’ FPC Gas Rate Schedule No. 
329 and Kerr’s FPC Gas Rate Schedule No. 56. 
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not correct. Jupiter has never believed that the Commis- 
sion intended its April 13 and May 24, 1968 Orders to 
mean what the Commission’s December 13, 1968 Order 
stated that they mean,® and the Commission’s interim ac- 
tion supports this view.°*® 


In addition to the total lack of factual support for the 
sole ground urged by the Commission, the Commission’s 
present attempt to reform Jupiter’s contracts is invalid 
on other legal grounds. First, the Commission has totally 
ignored relevant court decisions. As the Supreme Court 
recently stated, in its Permian Basin decision, supra: 

‘*The regulatory system created by the Act is prem- 
ised on contractual agreements voluntarily devised by 
the regulated companies; it contemplates abrogation 
of these agreements only in circumstances of un- 
equivocal public necessity. See United Gas Co. v. 
Mobile Gas Corp., 350 U.S. 332.’’ (390 U.S. at 822) 

The limited public interest exception to that Mobile rule, 
which would justify the Commission in relieving one party 
from its contractual obligations, was discussed by the 
Supreme Court in its Sierra Pacific (supra; 350 U.S. at 
355) and Permian Basin (supra; 390 U.S. at 822) deci- 
sions: Is the contractual rate so low as to (1) impair the 
financial ability of the public utility to continue its service, 
or (2) cast upon other consumers an excessive burden, or 
(3) be unduly discriminatory? See also the other cases 
discussed in Section ITI. A(4) above. 


None of these factors is present in these proceedings. 
Indeed there was not even an attempt by the Commission, 


* See Section III A(1) of this Brief. See also pages 15-16 of 
Jupiter’s Petition for Review herein, filed July 24, 1968. 

** Why, if Jupiter’s action was so “‘flagrant’’, did the Commis- 
sion not act on the two Phillips-Kerr motions, but instead wait 
until only ten working days prior to the due date of this 
Brief (set pursuant to a stipulated schedule) to issue its 
order holding Jupiter in violation of its orders? 
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either in its December 13 Order or in the two earlier 
Orders, to show any ‘‘publiec necessity” requiring reforma- 
tion of Jupiter’s contracts. As Jupiter has pointed out 
(see Section ITI. A above), there could have been no such 
showing, since the only controversy in these proceedings 
is a private dispute between natural gas companies, with 
absolutely no public interest ramifications. 


The Commission’s attempted reformation of Jupiter’s 
contracts also is legally invalid, as noted by Commis- 
sioner Carver, in dissent from the December 13 Order, 
because it violates the ‘‘filed rate’’ doctrine. The doc- 
trine, stated by the Supreme Court in Montana-Dakota 
Util. Co. v. Northwestern Publ. Serv. Co., 341 U.S. 246 
(1951), is that a natural gas company 

**can claim no rate as a legal right that is other than 
the filed rate whether fixed or merely accepted by the 
Commission, and not even a court can authorize com- 
merce in the commodity on other terms.” (341 US. 
at 251) 
The Order of December 13 violates that doctrine by re- 
quiring Tennessee to deviate from the applicable filed 
rate; that is, to ignore its contract with Jupiter, embodied 
in Jupiter’s FPC Gas Rate Schedule No. 8, and to pay 
money due to Jupiter under that filed rate to Phillips- 
Kerr, not to Jupiter. In other words, the Commission is 
attempting to change Jupiter’s filed rate without com- 
plying with the procedure clearly provided in Sections 
4 and 5 of the Natural Gas Act (15 U.S.C. §§ 717c, 
717d).° 

* A court order upholding Jupiter’s position on this appeal 
wonld not violate the filed rate doctrine. Jupiter's contracts 
with Phillips-Kerr are embodied in Phillips’ FPC Gas Rate 
Schedule No. 329 and Kerr’s FPC Gas Rate Schedule No. 56 
and, therefore, those contracts constitute the filed rates of 
Phillips-Kerr. Therefore, the contractual spread of approxi- 
mately 2.5 cents per Mcf is a part of those filed rates. 
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Finally, the Commission’s reformation order is in- 
valid, again as noted by Commissioner Carver in his dis- 
sent, because it exceeds the Commission’s authority under 
the Natural Gas Act. Indeed, it is noteworthy that the 
Commission did not even bother to rely upon any part 
of the Act in support of its action. What the Commission 
has done is to seize one of Jupiter’s assets, that is, the 
amount due to it from Tennessee, and simply hand it 
over to Phillips-Kerr. As Commissioner Carver stated 
(Order of December 13, 1968, dissenting opinion, page 2), 

“‘the equivalence of the issued order to an order of 
attachment or garnishment focuses attention on the 
fundamental concept underlying Tennessee’s objec- 
tion, and my ground for dissent, which is that the 
Natural Gas Act, the sole source of the Commission’s 
authority, does not encompass this kind of relief.’’ 

The Natural Gas Act, of course, provides the method 
by which the Commission can enforce its orders. Section 
20 of the Act (15 U.S.C. § 717s) empowers the Commis- 
sion to seek mandamus in a Federal District Court to 
require compliance with its orders. The Commission, how- 
ever, explicitly chose not to follow the statutorily-pre- 
scribed procedure, because Jupiter might defend against 
such action and raise the same issues which are raised 
by this appeal. (Order of December 13, 1968, pages 4 and 
5). Commissioner Carver classified such Commission argu- 
ments as ‘‘officious.’’ Jupiter thinks this too mild an in- 
dictment, for it is difficult to conceive of a statement 
more disdainful of the rights of parties subject to Com- 
mission jurisdiction to defend themselves against any 
action of the Commission which, in their opinion, oversteps 
the bounds of delegated authority. The Commission al- 
ready has ignored a valid order of the Circuit Court of 
Cook County, Illinois (see Section ITT. A(3). above). It 
apparently does not wish to take any chances that an- 
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other court will disagree with it. In such context, this 
Court's decision in Duke Power Company v. FPC, 401 
F.2d 930, decided June 28, 1968, is applicable here. At 
401 F.2d at 947, this Court refused an FPC attempt to 
expand its authority over acquisitions, where statutory 
authority exists for alternative remedies. In these pro- 
ceedings, the Commission has attempted, without stat- 
utory authority, to *‘reform’’ Jupiter’s contracts, al- 
legedly to obtain compliance with its orders, when Sec- 
tion 20 of the Natural Gas Act provides for judicial en- 
forcement of Commission orders. The Commission’s self- 
help remedy is invalid. 


C. The Commission Erred in Ruling that It Has Juris- 
diction Over the Rates Charged for the Transporta- 
tion of Liquid Condensate 

(1) Introduction 
In its April 3, 1968 Order, the Commission agreed that 
Jupiter performs non-jurisdictional services, but dis- 
agreed with Jupiter’s contention that the rates charged 
for the transportation of liquid condensate—which is not 
gas—are not subject to Commission jurisdiction. The Com- 
mission’s assertion of jurisdiction over such transporta- 
tion is another example of inexplicable Commission dis- 
crimination against Jupiter, since the Commission, only 
two months before, had issued a general policy notice in 
which it proposed not to regulate the rate for liquids 
transportation (see subsection 3, below), and has repeat- 

edly disavowed jurisdiction over liquids (see subsection 2, 

below). Assertion of Commission jurisdiction would be of 

no benefit to consumers of natural gas. 


The Commission’s April 3, 1968 Order also states that 
any questions regarding Jupiter’s contractual right to be 
paid for transportation of liquids are for the courts, 
but that Jupiter would then need Commission authoriza- 
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tion before it can collect that price, because the service 
is jurisdictional. (R. 3735) That ruling is illogical, since 
if the Commission actually has jurisdiction over the rate 
for liquid transportation, it would not be for a court to 
determine the rate. Thus, this is still another example of 
the Commission’s over-eagerness to reduce Jupiter’s rev- 
enues, even though the consumers will not be aided at all 
thereby, since the consumers do not purchase the liquids. 
Rather, the liquids are a separate product, ownership of 
which is retained by the producers, who then sell the 
product separately for their additional profit. 


The Commission’s apparent rationale for asserting rate 
jurisdiction over the transportation of condensate is that 
the same facilities are jointly used to transport both nat- 
ural gas and condensate, that such transportation occurs 
simultaneously, and that the amount of condensate trans- 
ported is relatively small compared to the amount of 
natural gas transported. That rationale does not support 
Commission rate jurisdiction over condensate transporta- 
tion, but it does indicate procedures the Commission may 
use in its gas regulation to protect consumers, and Jupiter 
agreed with such procedures in its Petition for Rehearing 
to the Commission (R. 3754 to 3783, particularly 3757-58, 
3761-64). First, the Commission can, and does, regulate 
Jupiter’s charge for transporting natural gas. Beyond 
this, however, the Commission has certificate jurisdiction 
over the jointly used transportation facilities: that is, 
the Commission can either grant or deny authority to 
construct facilities which will carry a combined gas and 
condensate stream, including such capacity, if any, as might 
be ‘‘extra’’ in order to carry the condensate portion of 
the stream, and the Commission ean either grant or deny 
authority to transport a natural gas stream which carries 
condensate along with it. 
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Furthermore, the Commission can insure, by either of 
two methods, that the natural gas consumer will be pro- 
tected from the burden of those costs of jointly used facil- 
ities which are attributable to uses other than the transpor- 
tation of natural gas: First, in some situations the Com- 
mission can allocate out of the cost of service applicable 
to the transportation of natural gas the portion of total 
transportation costs applicable to the transportation of 
condensate. The Commission has followed this policy in 
the past and, indeed, has proposed to follow this policy 
in the future. This will be discussed more thoroughly in 
subsection (3) below. Alternatively, the Commission can 
credit any revenues received for the transportation of 
condensate to jurisdictional operating expenses. The Com- 
mission also has, on occasion, followed this policy in the 
past, and this Court at one time urged it upon the Com- 
mission as being required in the circumstances.* 


Thus, Jupiter does not contest Commission authority 
necessary to protect the consumer; rather, it contests only 
the attempt to set the rates which Jupiter can charge for 


the transportation of condensate, which is not gas and is 


irrelevant to the natural gas consumer. 


(2) Liquid condensate is not natural gas within the 
meaning of the Natural Gas Act 

The Commission’s authority under the Natural Gas 

Act, as amended, 15 U.S.C. § 717 et. seq., is limited to 
the transportation and sale for resale of natural gas. 

‘*The provisions of this chapter shall apply to the 

transportation of natural gas in interstate commerce, 

to the sale in interstate commerce of natural gas 


for resale for ultimate public consumption for domes- 
tic, commercial, industrial, or any other use, and to 


© The City of Detroit, Michigan v. FPC, 230 F. 2a 810 (D.C. 
Cir. 1955). 
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natural-gas companies engaged in such transportation 
or sale, but shall not apply to any other transporta- 
tion or sale of natural gas or to the loca] distribution 
of natural gas or to the facilities used for such dis- 
tribution or to the production or gathering of natural 
gas.”’ 15 U.S.C. § 717(b) 
**Natural gas’’ is defined as follows: 
‘***Natural gas’ means either natural gas unmixed, 


or any mixture of natural and artificial gas.’? 15 
U.S.C. §717a(5) 


The issue of whether liquid condensate i is **natural 
s_the latter LS. . 


not been judicially determined. The principal reason for 
ot han Sei dtermined The ripe recon fr __no doubt, stems from the fact that the Commission 
has not previously claimed jurisdiction over condensate. 
This is not surprising, since it is quite clear as a factual 
matter, and on the basis of available authority, including 
past Commission decisions, that condensate is not natural 
gas. 

First, liquid condensate is not in a gaseous state when 
the transportation by Jupiter occurs. A standard defini- 
tion of ‘‘natural gas’’ refers specifically to its gaseous 
state, thereby excluding liquid condensate: 

‘Hydrocarbons which at atmospheric conditions of 
temperature and pressure are in a gaseous phase.’’ 
Williams and Meyers, Manual of Oil and Gas Terms, 
p. 240 (2d ed. 1964) 
Lending support to this definition of natural gas being 
limited to hydrocarbons in a gaseous state is Navajo 
Tribe of Indians v. United States, 364 F.2d 320 (Ct. Cl. 
1966), where the court held that helium was included in 
a grant of ‘‘all the oil and gas deposits.’’ The decision 
was primarily based on the gaseous state of helium. 


Because of the physical fact that condensate is not in 
a gaseous state at atmospheric temperatures and pres- 
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sures, it is easily separated from the wellhead natural 
gas stream by a simple mechanical separation device. In 
fact, condensate could not be maintained in a gaseous 
state during the normal gathering, transmission and dis- 
tribution through which natural gas proceeds on its way 
to the consumer. 


This leads to the second reason why liquid condensate 
is not gas and, thus, is not jurisdictional under the 
Natural Gas Act. Liquid condensate cannot be transport- 
ed through cross-country transmission lines or in dis- 
tribution systems used for the transportation of gas in 
any manner whereby the condensate may be used by the 
consumer. In fact, such transportation and distribution of 
condensate would normally be highly detrimental to a 
pipeline or a distribution company’s facilities, as well as 
to the fuel-burning equipment of the consumer. 


Third, although the division of the various substances 
in the oil-gas spectrum varies depending upon the purpose 
for which the division is made, condensate is consistently 
recognized and treated as separate from gas. Thus, the 
clear distinction between liquid condensate and natural 
gas is recognized in regulations issued by The Geological 
Survey of the Department of the Interior. See 30 C.F-.R. 
§ 221.2(0) (1968). A recent series of decisions dealing 
with the proper construction of the term ‘‘a well produc- 
ing gas only’’ also recognizes a distinction between liquid 
condensate and natural gas. See Vernon v. Union Oil Co. 
of California,, 270 F.2d 441 (5th Cir. 1959), rehearing 
denied, 273 F.2d 178 (1960); Duke v. Sun Oil Co., 320 
F.2d (5th Cir.), rehearing granted on another issue, 323 
F.2d 518 (1963); and Davis v. Laster, 138 So. 2d 558 
(La. 1962). The courts in those cases held that a ‘‘gas 
well’’? capable of producing liquid condensate in paying 
quantities is not ‘‘a well producing gas only’’ within the 
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terms of a shut-in royalty clause in an oil and gas lease. The 
court in Vernon held: 
**Liquid condensate, not being possessed of these at- 
tributes at the critical point, i.e., when prepared for 
market, is not therefore ‘gas’ within the intendment 
of the constructive production provision.’’ (270 F.2d 
at 446) 
The court in the Duke case referred to liquid condensate 
as a ‘“‘liquid ‘non-gas’ product.” (320 F.2d at 863) 


Similarly, in Mid-Continent Petroleum Corp v. Black- 
well Oil & Gas Co., 15 P. 2d 1028, 1035 (Okla. 1932), the 
court held that the defendant was not entitled to liquid 
condensate under a contract whereby the plaintiff-lessee 
sold to the defendant ‘‘all of its gas rights’? under an oil 
and gas lease. 


The above discussion, however, may be superfluous to 
this appeal, since it was presented to the Commission in 
Jupiter’s Petition for Rehearing (R. 3771 to 3776), and 
yet the Commission nowhere in its Order of May 24, 
1968, denying rehearing, claims that liquid condensate is 
natural gas (nor did it do so in its original Order of 
April 3, 1968 or in the December 13, 1968 Order). Rather, 
the Commission asserts jurisdiction to regulate the rate 
charged for transporting liquid condensate (but not the 
sales price of that condensate) in the following language: 

‘‘The condensate is part of the raw natural gas 
emerging at the wellhead, and is part of the raw gas 
stream as transported. Jupiter’s attempt to distin- 
guish the transportation of condensate from that of 
the remainder of the gas stream is, in reality, solely 
an exercise in semantics. There is, in Jupiter’s line, 
but one raw gas stream, and the condensate is a 
part of it. While this Commission does not assert 
jurisdiction to regulate the price at which liquids 
are sold after their removal from the gas stream, 
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Fy it does assert jurisdiction in this proceeding over any 


rates which Jupiter may charge for its transporta- 
tion of the condensate and liquefiable hydrocarbons as 
2 part of the gas stream.”’ (R. 3822-3823) 

There are two things of note at this point concerning 
this purported basis for jurisdiction over non-natural gas 
products. First, Section 1 of the Natural Gas Act, quoted 
above, confers jurisdiction only over natural gas, and 
Sections + and 5 of the Act (15 U.S.C. §§ 717e and 717d), 
which cover the Commission’s rate-making authority, are 
concerned only with ‘natural gas.’’ Thus, there is noth- 
ing in the Natural Gas Act which confers power upon the 
Commission to regulate the rates of anything but natural 
gas. The Commission, therefore, has no jurisdiction to 
regulate the rate charged for transporting liquid conden- 
sate or any other non-natural gas product. 


Secondly, the Commission itself has recognized that 
rate jurisdiction over liquid condensate is not required to 
protect the natural gas consumer, by explicitly deciding 
not to ‘‘assert’? jurisdiction over the price at which 
liquids are sold. But Section 1 of the Natural Gas Act, 
quoted above, confers jurisdiction over both the transpor- 
tation and (not or) the sale for resale of natural gas. 
Where is the justification for saying that ‘‘we have juris- 
diction over the rate for transportation of liquid conden- 
sate, but not over its sale price for resale’’? There is none 
and, indeed, the Commission has offered none. If one is 
required to protect consumers, certainly the other must 
be also. And if both are required, then the Commission 
has erroneously failed to fulfill its entire statutory obli- 
gation. Compare Phillips Petroleum Co. v. Wisconsin, 347 
U.S. 672 (1954). The answer, of course, is that neither 
direct rate regulation of condensate transportation nor 
regulation of condensate sales is required to protect the 
natural gas consumer. 
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In the past, the Commission itself has frequently dis- 
claimed jurisdiction over liquids. See United Gas Pipe 
Line Company, 31 F.P.C. 1180, 1191 (1964): 

‘‘Union is engaged in the sale of natural gas, nat 
ural gas liquids and oil. Only the sale of gas is su 
ject to regulation.’’ 
See also Florida Gas Transmission Co., 37 F.P.C. 42 
437 (1967): 
**This Commission’s jurisdictional reach does not 
extend to the liquid products.” 


And in the Permian Basin Area Rate Proceeding, AR61- 

both the Presiding Examiner (34 F.P.C. 306, 311 (1964) 
and the Commission (34 F.P.C. 159, 209 (1965) made the 
same ruling. 


All evidence of record before the Commission supports 
the lack of Commission jurisdiction, since even the Com- 
mission’s own Staff, in earlier hearings in these proceed- 
ings—both Staff witness, John M. Munn, and Staff Coun- 
sel Joseph McShalley (R. 393 to 398)—stated that the 
transportation of condensate is not jurisdictional, that 
the Commission cannot and does not regulate the rate for 
such transportation, and that the Commission and its 
Staff are only ‘‘concerned with _t jluging 


the gas ashare.”’? (Emphasis added). 


It is against the background of the above statements 
disavowing jurisdiction over liquid products that the 
Commission’s ruling in these proceedings must be viewed. 
Indeed, not only did the Commission fail to assert rate 
jurisdiction over liquids prior to its decision in these pro- 
ceedings, but it has failed to assert such jurisdiction since 
that time. (See cases discussed in the next subsection of 
this Argument.) It can only be coneluded that the Com- 
mission has attempted to treat Jupiter differently from 
any other natural gas company, without any justification, 
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and that the Commission’s attempt must fail for this rea- 
son, if no other. 


(3) The Commission’s decision herein is inconsist- 
ent with its own policy as set forth in a pro- 
posed statement of general policy, as followed 
in the past, and as subsequently applied 

On February 5, 1968, the Commission issued a Notice 
of Proposed Statement of General Policy in Docket No. 
R-338. **Pipeline Costs Allocable to the Transportation 
of Liquids, Liquefiable Hydrocarbons, ete. for others’’ 
(This Notice has been reproduced as Appendix A to 
this Brief). At page 3 of that Notice, the Commission 
stated as follows: 

**We have reached a tentative conclusion that it 
might be preferable and sufficient for purposes of 
consumer protection, to allocate out of the cost of 
service applicable to other jurisdictional services the 
liquid transportation costs in pipeline cases, leaving 
it to the pipelines to negotiate fair compensation from 
the owner of the liquids or the liquefiable hydrocar- 
bons.”” (Emphasis added) 
This clearly states that the Commission plans to allocate 
pipeline costs between the natural gas and liquid conden- 
sate *““components,’’ but that the Commission will not 
attempt to set the compensation which the pipeline will 
receive for carrying the liquid condensate. Comments on 
such policy have been received, but no other order has 
been issued. The question necessarily arises, why, in view 
of this proposed policy, did the Commission nevertheless, 
in the present case, assert jurisdiction to set Jupiter’s 
rate for transporting liquid condensate for Union and 
Phillips-Kerr? Jupiter does not know the answer to that 
question in view of the fact that it brought the proposed 
policy to the Commission’s attention in its Petition for 
Rehearing (R. 3761), but the Commission failed to com- 
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ment on this point in its Order of May 24, 1968 denying 
rehearing. 


Jupiter agrees that the Commission’s proposed policy 
would be appropriate if applied to Jupiter’s operation. 
(See the Introduction to this section of the Argument.) 
It also would be consistent with Commission practice 
prior to the issuance of the Notice of Proposed Statement 
of General Policy. For example, in Permian Basin, supra, 
the Commission took into account revenues received by 
the producers for liquid products in reaching the ap- 
propriate ceiling prices for natural gas. See 34 F.P.C. 
at 195-197, 208-210, and, in the order denying rehearing, 
1073. The following statement by the Commission at 34 
F.P.C. 209 indicates the Commission’s rationale in the 
Permian case: 

‘‘The Commission has no jurisdiction over the price 
at which liquids are sold but if payment for the raw 
stream is made in whole or in part on the basis of a 
percentage of liquids or liquid revenues. the Commis- 
sion may still consider the liquid credits in controlling 
the amount of the payment for the gas.’ 
See also City of Detroit v. FPC, 230 F.2d 810 (D.C. Cir. 
1955), cert. denied, sub nom. Panhandle Eastern Pipe 
Line Co. v. City of Detroit, 352 U.S. $29 (1956); and 
Panhandle Eastern Pipe Line Co. v. FPC, 305 F.2d 763 
(D.C. Cir. 1962), cert. denied, 372 U.S. 916 (1963). 


The policy enunciated in the Notice of Proposed State- 
ment of General Policy has also been followed since the 
Commission Orders in the instant case. The revenue credit 
policy announced in Permian Basin was followed in the 
Commission decision in the Southern Louisiana Area 
Rate Case, supra, and in the Presiding Examiners’ In- 
itial Decisions in Area Rate Proceeding (Hugoton-Ana- 
darko Area), AR64-1, issued September 16, 1968, and in 
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Area Rate Proceeding (Texas Gulf Coast Area), AR64-2, 
issued September 16, 1968S. 


Also subsequent to the Orders in the instant proceed- 
ings. on September 4, 1968, the Commission granted a 
certificate to Tidal Transmission Company in Docket 
No. CP68-323. Tidal proposed to perform precisely the 
same type of service as Jupiter: transportation onshore, 
from offshore fields, of a commingled stream of natural 
gas and liquid condensate. The Commission authorized 
Tidal’s operations, stating, in Ordering paragraph (E): 

**(E) The allocation of cost associated with the 
transportation of liquids shall be subject to any de- 
termination in the proceeding pending in Docket No. 
R-338. Nothing herein shall be construed as indicating 
that the charge for transportation of liquids, provided 
for in the contract between Applicant and the pro- 
ducers, will necessarily be deemed to be adequate in 
determining the appropriate cost to be attributed to 
the pipeline facilities herein authorized or utilized for 
such transportation in any rate case determining 
Applicant’s cost of service for the transportation and 
sale for resale of natural gas in interstate commerce.” 


The Commission nowhere in the Tidal Transmission order 
gave any indication that it intended to assert rate juris- 
diction over the transportation of liquids proposed by 
the Applicant; rather, as noted, the Commission merely 
conditioned the certificate on the proceedings in Docket 
No. R-338, which is the proposed policy docket discussed 
above, which disclaimed regulation over such rate. (See 
also the Commission’s order in Gulf Oil Corporation, 
Docket Nos. CI68-678, et al., issued September 18, 1968.) 


Thus, the above is merely an illustration, in addition 
to the cases cited in subparagraph (2) above, that the 
Commission, for some unstated and unexplained reason, 
has chosen to treat Jupiter differently from all other 
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companies which have appeared before it in similar sit- 
uations, both before Jupiter and after Jupiter, and that 


the Commission’s treatment of Jupiter is totally incon- 
sistent with the general policy proposed by the Commis- 
sion. 


(4) Jurisdiction to regulate rates for the inter- 
state transportation of liquids has been vested 
in the Interstate Commerce Commission 
The attempt by the Commission in these proceedings to 
assert jurisdiction over the rate charged by Jupiter for 
the transportation of liquid condensate is outside the 
authority granted to the Commission and is in direct 
contravention of the regulatory scheme expressly estab- 
lished by Congress. Under Chapter 49 of the United States 
Code, such rates are clearly within the jurisdiction of 
the Interstate Commerce Commission. 49 U.S.C. § 1 pro- 
vides, in part, as follows: 


**(1) The provisions of this chapter shall apply to 
common carriers engaged in— 

*?e*@ 

‘*(b) The transportation of oil or other com- 
modity, except water and except natural or artificial 
gas, by pipe line... .” 

The term ‘‘common carrier” is specifically defined to 
include ‘‘all pipe-line companies’’ (49 U.S.C. § (3)(a)) 
and 49 U.S.C. § 6 gives the Interstate Commerce Commis- 
sion rate jurisdiction over common carriers subject to the 
iQ provisions of Chapter 49. 


This express grant of authority clearly indicates the 
intent of Congress to restrict the Federal Power Commis- 
‘ sion’s jurisdiction to natural gas and to give jurisdiction 

over hydrocarbons in liquid form to the Interstate Com- 
| merce Commission, In fact, this division of regulatory 
; authority and responsibility has been expressly recog- 
nized by this Court and by the Federal Power Commis- 
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sion. See Mid-America Pipeline Co. v. FPC, 330 F.2d 226 
(D.C. Cir. 1964), and City of Pittsburgh v. FPC, 237 F.2d 
741 (D.C. Cir. 1956). With regard to the same facility 
involved in the City of Pittsburgh case, the Federal Pow- 
er Commission itself, at many points in its Opinion 303, 
Texas Eastern Transmission Corp., 17 F.P.C. 843 (1957), 
also recognized the exclusive jurisdiction in the Inter- 
state Commerce Commission to regulate the rates for 
transportation of liquid products. See 17 F.P.C. 845, 848, 
$51. 

(5) There are no valid policy reasons to support 
the Commission’s assertion of jurisdiction to 
regulate the rates charged for the transporta- 
tion of condensate 

The Commission can fully exercise its duties under the 
Natural Gas Act without undertaking to regulate the 
rates charged for the transportation of condensate, which 
is not delivered and sold to interstate pipelines, and thus 
is not sold to local distribution companies and the natural 
gas consumer. This is true for several reasons. 


(a) The Commission exists for the protection of the 
natural gas consumer. See Phillips Petroleum Co. v. Wis- 
consin, 347 U.S. 672, 685 (1954). Full protection of the con- 
sumer can be accomplished without Commission regulation 
of the charge for transportation of condensate (or the sales 
price of condensate), as long as the Commission has and 
exercises jurisdiction to (1) regulate the price paid by 
Tennessee for the natural gas which it purchases from 
Jupiter and Union; (2) regulate the maximum price paid 
for natural gas by Jupiter to Phillips-Kerr; (3) regulate 
Jupiter’s rates for the transportation of natural gas; and 
(4) allocate Jupiter’s pipeline cost of service among the 
natural gas and condensate components of Jupiter’s 
operation, as proposed by the Commission in its Notice 
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of Proposed Statement of General Policy in Docket No. 
R.-338, discussed above. As previously stated, in the In- 
troduction to this section of the Argument, Jupiter has 
no quarrel with the Commission’s authority to exercise 
this described jurisdiction, and, indeed, the Commission 
does exercise such jurisdiction. In addition, the Commis- 
sion has the power, through its certificate and abandon- 
ment approval authority (15 U.S.C. § 717f), to limit the 
utilization, for non-jurisdictional services, of facility capac- 
ity which has been dedicated to service for the natural 
gas consumer. Therefore, the Commission also has ade- 
quate control to prevent Jupiter from attempting 
to use a greater proportion of its pipeline capacity 
for condensate transportation (assuming that were physi- 
cally possible) when that capacity is needed for the trans- 
portation of natural gas, to the detriment of the producers, 
Tennessee or the natural gas consumers. 


Thus, the further extension of the Commission’s juris- 
diction to cover regulation of the rate for transportation 
and/or the sale price of liquid condensate is unnecessary. 


(b) Beyond the area of the immediate concern with 
the interests of the natural gas consumer, there will not 
exist any ‘‘attractive’’ regulatory gap or, for that matter, 
any regulatory gap at all (see Phillips Petroleum Co. v. 
Wisconsin, supra; FPC v. Transcontinental Gas Pipe 
Line Corp., 365 U.S. 1, 19-22, 27-28 (1961); FPC v. East 
Ohio Gas Co., 338 U.S. 464, 467-474 (1950)) if the Com- 
mission fails in its attempt to assert jurisdiction over the 
rate for transporting condensate. Either the Interstate 
Commerce Commission (interstate commerce) or the Lou- 
isiana Public Service Commission (intrastate commerce) 
has jurisdiction. See LSA-R.S. 45: 251-265, dealing with 
Louisiana Commission jurisdiction over condensate trans- 
portation. 


ate 


Further, even if there were a gap—as there is not— 
the Commission itself does not take the position that all 
gaps must be closed. See Florida Gas Transmission Co., 37 
F.P.C. 424. 438 (1967), where the Commission stated that 
gaps are only closed to prevent evils, citing avoidance of 
increased prices to consumers and inferior use of natural 
gas, neither of which is involved in this case. Commission 
reduction of Jupiter’s contractual rate for hauling con- 
densate would simply benefit the producers, without any 
corresponding benefit to the consumers of natural gas. 


(6) The cases cited by the Commission do not sup- 
port the assertion of jurisdiction over the rates 
for transportation of condensate 

In support of its assertion of jurisdiction over the rates 
for transporting condensate, the Commission cited three 
cases in its April 3 Order, and one case in the May 24 
Order denying rehearing. An examination of those cases 
reveals nothing whatsoever to support the Commission’s 
assertion of such jurisdiction. None of the four cases 
involved any claim by the Commission to jurisdiction 
over condensate and, therefore, the courts deciding those 
cases could not have passed on the problem. 


For example, an examination of the facts in Deep 
South Oil Co. v. FPC, 247 F.2d 882 (5th Cir. 1957), clearly 
indicates that there was no issue before the Commission 
of jurisdiction over condensate and, therefore, the deci- 
sion of the Fifth Circuit could not, and did not, go to 
this point. The only relevant issue in the case was whether 
“‘casinghead gas’’ was subject to the jurisdiction of the 
Commission. ‘‘Casinghead gas” is merely natural gas 
which is produced as a by-product from an oil well; other- 
wise, casinghead gas is the same as any other natural 
gas. The Presiding Examiner’s initial decision in Deep 
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South® makes it quite clear that liquid condensate was 
not involved in that case and, in fact, that such condensate 
had been removed prior to the point at which the Commis- 
sion was concerned with the question of whether the 
casinghead gas was natural gas within the meaning of 
the Natural Gas Act. 


Panhandle Eastern Pipe Line Co v. FPC, 359 F.2d 675 
(Sth Cir. 1966), held that although the Commission had 
no jurisdiction over helium itself, it did have certificate 
jurisdiction over helium-bearing gas. Thus, that case, 
rather than supporting the Commission argument, actu- 
ally supports Jupiter’s argument. That is, Jupiter does 
not contest Commission jurisdiction over condensate-bear- 
ing gas, or certificate authority over the combined stream, 
but it does contest Commission jurisdiction over the rate 
for transporting the condensate itself. 


Louisiana Public Service Comm'n v. FPC, 359 F.2d 525 
(Sth Cir. 1966), was not even concerned with any non- 
natural gas product. All that the court held, in affirming 
the Commission, was that the Federal Power Commission, 
and not the Louisiana Public Service Commission, had 
jurisdiction over sales of natural gas made by an inter- 
state pipeline in Louisiana, some of which gas was pro- 
duced from on-shore fields in Louisiana and some of 
which was produced from fields in the adjoining offshore 
continental shelf. Some of the gas was sold at wholesale 
in Louisiana and the rest was transported to other states 
for wholesale sales there. This case is just another in the 
series of ‘‘commingling’”’ cases, following California v. 
Lo-Vaca Gathering Co., 379 U.S. 366 (1965), and FPC v. 
Amerada Petroleum Corp., 379 U.S. 687 (1965). No 


* 14 F.P.C. 308 (1955), affirmed by the Commission, 14 F-P.C. 
$3. (1955). 
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product other than natural gas was involved in’any of those 
three cases and all three of the cases go only to the point of 
whether a certain commodity, admittedly gas, is ‘‘in inter- 
state commerce”? when commingled with gas destined for 
out-of-state transportation and sale. None of these cases 
reaches the point in issue here; ie., whether the Com- 
mission has jurisdiction over non-gas liquids which do 
not affect gas consumers. 


The final case cited by the Commission to support its 
assertion of jurisdiction in these proceedings is the deci- 
sion by the Supreme Court in Permian Basin Area Rate 
Cases, 390 U.S. 747 (1968). The Commission’s reliance 
on this case to support its assertion of jurisdiction in 
these proceedings is beyond Jupiter’s comprehension, 
since, as noted above in subsection (2) of this portion of 
the Argument, the Commission stated in its own Permian 
opinion, which was under review in the Supreme Court, 
that it “*has no jurisdiction over the price at which liquids 
are sold... .’’ (34 F.P.C. 159, 209 (1965)) The Supreme 
Court in no way dealt with Commission jurisdiction over 
the rate charged for transportation of condensate or for 
the price at which condensate is sold, since the Commis- 
sion did not assert jurisdiction over either of those activ- 
ities in the Permian Basin case. The Commission did 
assert jurisdiction over the sale of casinghead gas, and 
this is the jurisdictional assertion upheld by the Supreme 
Court, as can be seen by examining footnote 111, 390 U.S. 
at 820, together with the text accompanying that footnote. 
With regard to condensate, what the Commission did in 
Permian Basin was to take into account the revenues 
which producers would receive from liquid condensate in 
establishing the maximum area price at which casinghead 
gas and other natural gas could be sold, but it did not 
attempt to determine the proper price for the liquid 
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condensate portion of the casinghead gas, and did not even 
know the amount which the producers received for such 
condensate (see 34 F.P.C. at 1073, 390 U.S. at 820). 


(7) Conclusion 


The Commission’s assertion of jurisdiction in these 
proceedings over the rate which Jupiter may charge for 
the transportation of condensate is not unlike the situa- 
tion recently faced by this Court in Duke Power Co. v. 
FPC, 401 F.2d 930 (1968). That case involved a decision 
by the Commission requiring an interstate electric utility 
to obtain Commission approval of its acquisition of fa- 
cilities utilized in the local distribution of electric energy. 
This Court reversed, holding that the Commission did 
not have jurisdiction to require such approval. The Court 
stated as follows: 

‘*We do not gainsay the importance of tools adequate 
to forestall accounting abuses which ultimately and 
unfairly create higher charges for electricity, nor 
do we overlook the practical values which Commis- 
sion control over all property augmentations could 
create. Other provisions of the Act, however, arm 
the Commission with formidable weapons with which 
to eradicate fictitious write-ups, and these, we think, 
serve to further militate against the adoption of 
the expanded construction of the acquisition clause 
which is urged upon us.”’ (401 F.2d at 947) 

In the instant proceedings, Jupiter does not even know 
the policy basis, if any, upon which the Commission 
purports to base its assertion of jurisdiction to regulate 
the rate for transportation of condensate, since the Com- 
mission in the Orders here under review made no claim 
to any underlying policy consideration. If, indeed, the 
Commission’s underlying rationale for its assertion of 
jurisdiction is the protection of natural gas consumers, 
which, as pointed out above, is the primary objective 
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of the Natural Gas Act, then Jupiter believes that it 
has shown beyond dispute that such protection can be 
afforded with the ‘*formidable weapons”’ which the Com- 
mission concededly already has (see the Introduction 
to this portion of the Argument). Direct rate regulation 
of the transportation or sale of liquid condensate is un- 
necessary to accomplish the objective of protecting the 
natural gas consumers, and it exceeds the Commission’s 
jurisdiction. 


D. The Order of December 13, 1968 Is Invalid Because 
the Commission Had Lost Jurisdiction of These Pro- 
ceedings 

The Commission Order of December 13, 1968 purports 
to reiterate the prior April 3 and May 24, 1968 Orders. 

But in reality, it modifies them, most clearly in the fact 

that it orders, for the first time, that Jupiter pay over 

$700,000 to Phillips-Kerr, and that Tennessee must begin 
to buy gas from Phillips-Kerr, rather than from Ju- 
piter, and pay Jupiter only a service charge. Such Order 
is therefore invalid, under Section 19 (a) of the Natural 

Gas Act. (15 U.S.C. §717r(a)), which provides in part 

as follows: 

“‘Until the record in a proceeding shall have been 
filed in a court of appeals, as provided in subsec- 
tion (b) of this section, the Commission may at any 
time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in 
whole or in part, any finding or order made or is- 
sued by it under the provisions of this chapter.’’ 


On or about November 1, 1968, the Commission, pur- 
suant to Section 19 (b) of the Natural Gas Act, 15 U.S.C. 
§7l7r (b), and Rule 17 of the Federal Rules of Appel- 
late Procedure, filed a ‘‘Certificate of Record in Lieu 
of Record’”’ in this Court in these proceedings. Thus, 
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any alleged ‘‘expertise’’ of the Commission, and the 
court may exercise a broad scope of review authority. 


In Atlantic Refining Co. v. Public Service Comm’n of 
NY, 360 U.S. 378 (1959) the Supreme Court emphasized 
that the responsibility of the Commission was to the 
consumer. 


‘*The purpose of the Natural Gas Act was to under- 
write just and reasonable rates to the consumers of 
natural gas. Federal Power Comm’n v. Hope Natural 
Gas Co., 320 U.S. 591 (1944). As the original §7 (c¢) 
provided, it was ‘the intention of Congress that 
natural gas shall be sold in interstate commerce for 
resale for ultimate public consumption for domestic, 
commercial, industrial, or any other use at the lowest 
possible reasonable rate consistent with the main- 
tenance of adequate service in the public interest.’ 
52 Stat. 825. The Act was so framed as to afford 
consumers a complete, permanent and effective bond 
of protection from excessive rates and charges. ... 
The overriding intent of the Congress to give full 
protective coverage lo the consumer as to price is 
further emphasized in $5 of the Act, 15 U.S.C. §717d, 
...”” (360 U.S. at 388-389; emphasis added) 


Because the issue presented in this proceeding involves 

a question which is outside of the peculiar responsibility 

awarded to the Commission by Congress, and outside 

the Commission’s ‘‘expertise’’, the Commission’s action 

does not fall within the limited-review domain of admin- 

istrative agencies and this court has the power of full 

review over this issue. See American Ship Building Co. 

v. NLRB, 380 U.S. 300 (1965), where the court, in re- 

versing the NLRB, considered the scope of Board ex- 
pertise and judicial review: 

“The Board has justified its ruling in this case 

and its general approach to the legality of lockouts 

on the basis of its special competence to weigh the 
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competing interests of employers and employees and 
to accommodate these interests according to its ex- 
pert judgment. ... 

There is of course no question that the Board is 
entitled to the greatest deference in recognition of 
its special competence in dealing with labor problems. 
In many areas its evaluation of the competing in- 
terests of employer and employee should unques- 
tionably be given conclusive effect in determining the 
application of §§ 8 (a) (1), (3), and (5). However, 
we think that the Board construes its functions too 
expansively when it claims general authority to de- 
fine national labor policy by balancing the competing 
interests of labor and management. 

. . - Sections 8 (a)(1) and (3) do not give the Board 
a@ general authority to assess the relative economic 
power of the adversaries in the bargaining process 
and to deny weapons to one party or the other be- 
cause of tts assessment of that party’s bargaining 
power. ... 

. . . Indeed, the role assumed by the Board in this 
area is fundamentally inconsistent with the structure 
of the Act and the function of the sections relied 
upon. The deference owed to an expert tribunal can- 
not be allowed to slip into a judicial inertia which 
results in the unauthorized assumption by an agency 
of major policy decisions properly made by con- 
gress.’’ (380 U.S. at 315-318) (Emphasis added) 


In these proceedings, the Commission has attempted 
to override contractual limitations and court decisions, 
and decide how revenues are to be divided between Ju- 
piter and Phillips-Kerr, even though such decision does 
not affect the public and takes the Commission outside 
its congressionally allowed judisdictional sphere. Under 
such circumstances, no judicial deference is due and the 
Commission should be reversed. 
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CONCLUSION 


For the reasons set forth above, Jupiter requests that 
this court modify the Commission’s Orders of April 3, 
May 24, and December 13, 1968, and hold: 


1. That Jupiter need not increase its monthly pay- 
ments, or make up alleged past ‘‘shortages’’, to Phillips- 
Kerr, pending trial of the Circuit Court of Cook Coun- 
ty, Illinois case between them; and 


2. That Tennessee must continue to pay Jupiter, not 
Phillips-Kerr, for gas received from Jupiter. 


3. That the Commission has no jurisdiction to con- 
trol the rate for transportation of liquid condensate. 


Respectfully submitted, 


HOWARD R. KOVEN 
FRIEDMAN, KOVEN, SALZMAN, KOENIGSBERG, 
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208 South LaSalle Street 
Chicago, Illinois 60604 


WILLIAM W. BRACKETT 
PAUL E. GOLDSTEIN 
DONALD W. GLAVES 
ROSS, HARDIES, O'KEEFE, BABCOCK, 
McDUGALD & PARSONS 
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APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


(18 CFR Part 2) 


Pipeline Costs Allocable to the Trans- 
portation of Liquids, Liquefiable Hy- 
drocarbons, ete. for others 
Docket No. R-338 


NOTICE OF PROPOSED 
STATEMENT OF GENERAL POLICY 


(February 5, 1968) 


1. Notice is given pursuant to Section 4 of the Ad- 
ministrative Procedure Act, 5 U.S.C. 553 (1967), the Com- 
mission is contemplating adopting a statement of general 
policy providing that where a natural gas pipeline com- 
pany transports liquids and/or liquefiable hydrocarbons 
for others, the Commission will, regardless of whether a 
charge is made for such transportation, allocate an ap- 
propriate portion of the transportation costs to that 
transportation and deduct such amounts from the juris- 
dictional cost of service in reviewing and determining the 
rates chargeable to the pipeline’s sales of natural gas 
for resale in interstate commerce. 


2. <A pipeline company does not always purchase the 
entire stream of gas that it receives. Sometimes, the 
pipeline receives the stream of gas at or near the pro- 
ducer’s wellhead and, by agreement, allows a producer 
processing plant down stream to remove the liquefiable 
hydrocarbons. The plant normally makes some propor- 
tionate reimbursement to the pipeline for the consequent 
reduction in the raw stream; or the pipeline pays the 
producer for the volume of residue gas received from 
the plant. Thus, the ultimate consumers of gas are not 
charged for a larger stream than they get. However, un- 
less the pipeline is also reimbursed for transporting the 
liquids from field to plant, or unless the value of the 
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pipeline facilities so utilized is eliminated in determining 
the cost of service applicable to other jurisdictional cus- 
tomers of the pipeline, the other customers would be 
charged for a portion of the pipeline’s transportation fa- 
cilities which are not used for their benefit. Particularly 
in situations involving the transportation of liquids pro- 
duced off-shore to on-shore extraction plants, these ad- 
ditional costs may be significant. 


3. The Supreme Court has cautioned us to take into 
account the pipeline’s transportation of others’ liquids. 
Atlantic Refining Co. v. Public Service Commission of 
New York, 360 U.S. 378, 392-393. Recently we recognized 
in a temporary certificate a mutual agreement for the 
producer to reimburse the pipeline for transporting for 
the producer a volume of processing plant fuel and en- 
trained liquefiable hydrocarbons. Shell Oil Co., Docket 
No. CI68-91, letter order of October 4, 1967. 


4. Transactions of this type may occur often, especial- 
ly with regard to production off the shore of Louisiana. 
It will, we believe, be unnecessary and unduly cumber- 
some to resolve these matters as they come up case by 
case, particularly since the matter may first reach the 
Commission in a request for a temporary authorization 
to permit the producer to make a sale to meet emergency 
conditions. Nor do we presently believe the problem can 
be treated effectively as part of the future area rate 
determinations: present indications are that while the 
cost or value of such free transportation may be signifi- 
cant for some pipelines in some areas, on an overall basis 
the problem will not be substantial. Of course, we re- 
serve the right to consider the problem in any future 
area proceeding where it appears to involve a generally 
significant factor in pipeline costs. We have reached a 
tentative conclusion that it might be preferable and suf- 
ficient for purposes of consumer protection, to allocate 
out of the cost of service applicable to other jurisdic- 
tional services the liquid transportation costs in pipeline 
cases, leaving it to the pipelines to negotiate fair com- 
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“pensation from the owner of the liquids or the liquefiable 
hydrocarbons. But before adopting any general policy 
_to guide our future actions we believe it advisable to 
“secure the comments of all interested parties. 


5. Pending adoption of any such general policy, the 


Commission will issue producer certificates as follows: 


Proposed sales involving pipeline transportation of pro- 


- ducer liquids and/or liquefiable hydrocarbons from off- 
shore to on-shore will be certificated with a condition that 


the certificate authorization is issued subject to the ulti- 
mate disposition of this rulemaking proceeding. Other 
proposed sales involving pipeline transportation of pro- 
ducer liquids, ete. may also be certificated subject to that 
condition if the transportation is for substantial dis- 
tances. 


6. We propose, subject to consideration of comments 
by interested parties, to amend Part 2, General Policy 
and Interpretations, Chapter I, Title 18 of the Code of 
Federal Regulations by adding a new § 2.65 to read as 
follows. 

§ 2.65 Pipeline costs allocable to the transportation 
of liquids, liquefiable hydrocarbons, ete. for 
others. 

In reviewing and determining the costs that are 
allocable or ascribable to sales by pipeline com- 
panies of natural gas for resale or to transportation 
of natural gas in fixing pipeline rates therefor, the 
Commission will, insofar as the pipeline company 
transports onshore from offshore for substantial 
distances liquids, liquefiable hydrocarbons, and_ re- 
lated fuel for others, allocate an appropriate por- 
tion of transportation costs to such liquids, lique- 
fiable hydrocarbons, ete., regardless of whether the 
pipeline company has separately charged therefor. 

It may also be appropriate to supplement this proposed 
statement of general policy in accordance with responses 
to questions and issues posed in paragraph 7 below. 
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7. In addition to such other comments as the parties 
may wish to submit there are a number of particular 
questions with respect to which we solicit the views of 
interested parties. 


(a) 


(b) 


(c) 


(d) 


(e) 


Should a preferred or intended method of allo- 
cation of costs to the pipeline’s transportation 
of liquids and liquefiable hydrocarbons be stated 
as part of the policy, and, if so, what method 
should that be? Or should the particular meth- 
ods be determined at the time of pipeline rate 
review and rate determination? 

Should standards of immateriality be stated 
whereby de minimis transportation of others’ 
liquids would not be costed, and if so, what 
should be considered de minimis? 

How should pipeline transportation of others’ 
liquids be identified: by footnote to the pipe- 
line’s Form 2 identification of the related gas 
sale or by special report, etc.? 

Should transactions certificated prior to this 
notice (or our final order herein) be taken into 
account in any subsequent pipeline rate pro- 
ceedings. If not, what if any should be the 
manner of dealing with such transactions? 
Should pipelines be required to specify in their 
tariffs whether they charge for transportation 
of producer liquids and, if so, the terms there- 
for? 


8. This policy statement is proposed to be issued 
under the authority contained in Sections 4(e), 5(a), 
and 16 of the Natural Gas Act (52 Stat. 822, 823, 830 
(1938); 76 Stat. 72 (1962); 15 U.S.C. 717c, 717d, 7170). 


9. Any interested person may submit to the Federal 
Power Commission, Washington, D. C. 20426, not later 
than March 22, 1968, data, views and comments in writ- 
ing concerning the amendment here proposed. An orig- 
inal and 14 conformed copies should be filed with the 
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Commission. Submissions to the Commission should indi- 
cate the name and address of the person to whom corre- 
spondence in regard to the proposal] should be addressed. 
The Commission will consider all such written submis- 
sions before acting on the matters here proposed. 

By direction of the Commission. 


Gordon M. Grant. 
Secretary. 
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Exhibit 2 
rs Schedule 1 
THE JUPITER CORPORATION 
Gas Gathering, Oil and Gas Division 
Transportation Department 
; Gas Purchased 
is For The Year Ended December 31, 1962 
. ' 
(1) (2) (3) (4) 
Mef at __ Amount 
Month 15.025 psia Total Per Mef 
, Purchases from Phillips, Kerr-McGee: 
AINE 0 eee eee 1,742,001 $ 329,871 18.93633 
HR COTA Vil cceeeecncseseseevenersrecveeetssreeneenets 1.601.433 303,204 18.93329 
ENTER epee mene preaenernnee en aeeeememtreren 1.758.631 332.967 18.93331 
ANTTIITs —nneeneensnenen ener nn nntaemnerrinteneraniemmmrnnnsnt 1,692,117 320.374 18.93332 
JO EOR? omen nreematemncnertnn mannan mmeatineeane name nen 1.732.503 328.020 18.93330 
eRe seceeeeereeereneenerscnniemeeeeteamnemeterees 1,663,701 314.994 18.93333 
, SUCRE Cal seoeet cnieertccereneestemnectetroeceneeeetremetneeemeset 1,694,718 320.866 18.93331 
Arras rrenenenene rere ee eemee 1.732.709 328.059 18.93330 
; September ieereeecemeecceemereeee 1,692,373 320.422 18.93330 
LOPE ALO Tr teeta epiat marcy aienannsrlthalinatiginnnihnertn 1.753.027 331.906 18.93331 
IN OCOTOI ei eeeeeeeeeceeneseretceteesertcneeeereeetomes 1,677,523 317.610  18.93327 
DOCOMO CTE ocencenseneaneeeneserccceeeeetnceeeteertetees 1.713.168 324,359 18.93329 
AM STN | pieaenntetncednnte nnn 20,453.904 $3.872.652  18.93356 (A) 


(A) The sales price to Tennessee, 22.8333 cents per Mef, exceeds the purchase 
price by 3.9 cents per Mef, as follows: 


Salestprices tO, LONNCKECE psecaccs-ceseecereoneesccnoneseneroneeeemeees 22.8333¢ 


Less: 
Allowance for Transportation .........ccccsesceeeeeeees 2.4¢ 
State of Louisiana Severance tax — not accrued 
for payment to Phillips, Kerr-MeGee (75% 


. OL De peri Nich) pr ER 1.5 _ 3.9000 
, PUPChaRORD LICR ncsecrrrrcr errr EN 18.9333¢ 
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THE JUPITER CORPORATION 


Gas Gathering, Oil and Gas Division 


Transportation Department Revenues — Rollover Field 
Per Books and Adjusted 


q@) 


Particulars 


Gas Purchased from Phillips-Kerr 


McGee: 


Gas Sales to Tennessee—Per Books...... 


Less > 


Normalizing Adjustment! 


Sales to Tennessee—Adjusted...... 


Gas Sales to Phillips—Per Books........ 
Plus Normalizing as atin 


SO eee eeneeeeeenesereeese 


Liquid Sales to Phillipe Pes Books... 
Plus Normalizing Adjustment......... 


seen eeeeee 


Liquid Sales Adjusted .......... 
Totals—Per Books 


Steen eee enarereeeeetes 


Plus Normalizing Adjustment”........ 


Totals—Adjusted 


see eereeennnereeee 


Gas Transported for Pure Oil Co.: 
Delivered to Tennessee—Actual .......... 
Less Normalizing Adjustment?........ 
Delivered to Tennessee—Adjusted 30,819,125 


Delivered to Phillips—Actual* 


sete eeeeeeee 


Plns Normalizing Adjustment?........ 
Delivered to Phillips—Adjusted? 


Total Transported 


Totals—Transportation Department— 


Per Books 


Plus Normalizing Adjustment? ........ 


(2) 
Mefat 


15.025 psia 


19,770,266 
652.029 


19,118,237 


514,516 
652,029 


1,166,845 
20,285,082 


31,706,192 
887,067 


731,007 
887,067 

~ 1,618,074 
“32,43 Tb 199 


Totals—Adjusted ....0............ D2, 52,722,251 


For The Year Ended December 31, 1962 


(3) 


Revenue 


$4,514,210 
148,881 
4,365,329 
117,550 
148,881 
266,431 
4,631,760 
~ 34,900 
47,300 
82,200 
4,713,660 


47,300 


1,078,618 
30,292 
1,048,326 
NR DaSea 
30,292 
55,063 
Le 1,103, 389 
5,770,049 
47,300 
5,417,349 


(4) 
Average 
Revenue 


22.83333 


’ 


¢/Mck 


2.83349 


22.83332 


22.83340 
22.83349 
2.83345 
22.83333 


3.40192 
3.41485 


23.00538 


3.40154 


~ 3.38861 


3.41485 


3.40300 


3.401 62 


? Adjustments to reflect a full years’ operation of Phillips’ Absorption Plant 


which was placed in service on 7- 


30-62 — volumes and revenues for Jan.-July 


were estimated on basis of actual experience for Aug.-Dee. 
2 Represents shrinkage and fuel in Phillips’ Absorption Plant. 


2 Actual fuel and shrinkage volumes for July 30 through Dee. 31 in gas trans- 


ported for Pure — revenue computed at average transportation rate. 
* Includes 1.5¢ per Mef for Louisiana Severance Tax. 


f 


NYSP wo we 


DP 


9 
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THE JUPITER CORPORATION 
Gas Gathering, Oil and Gas Division 
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Exhibit 2 
Schedule 3 


‘ransportation Department Gas Balance — Rollover Field 


Gas Received 
Gas Purchased from Phillips- 
SOT TCO Cie emenccenemneereeeesemeereaione 
Gas Received from Pure for Transp. 
TOCA C COLD UG eceerencrccrereereeoeercces 


Gas Deliveries 


Gas Sales 


To Tennessee 
MGS LEA eR pre ananinnaracehiainanerantenanneret an 
Total Sales 
10 Delivery of Gas Transported for Pure 
Delivered to Tennessee .........ccceceee 
Delivered to Phillips ........... cece 
Total—Transported for Pure.... 
Unaccounted for Gas% 
Gas Purchased 
Jas Transported 
Total—Unaccounted for Gas...... 
Total Deliveries ........... 


Poeeeeererreerrrrr rr iii tr errr) 


PreeeeeEerrrrrrirr irr rt rrr 


Actual and Adjusted 
For The Year Ended December 31, 1962 


(2) 


(3) 


(4) 


MCF at 15.025 Psia 


Normalizing 
Actual Adjustments Adjusted 


20,453,904 


32.710.834 


53,164,738 


19.770.266 
514.816 


Annee ee eeen net eesenereeesesees mm 


31,706,192 
731.0072 
32.437.199 


‘wr te 


=I 


_ S8.164.738 


652.029 


20,453,904 
32,710,834 
53,164,738 


19,118,237 
1,166,845 


20,285,082 


30,819,125 
1,618,074 
32,437,199 
168.822 
273.635 
2.457 


53,164,738 


1stimated fuel and shrinkage volumes to reflect a full years’ operation of 


Phillips’ Absorption Plant. 


* 2 Actual volumes of fuel and shrinkage during operations of Phillips’ plant 


from July 30 through December 31, 1962. 


3 Includes fuel and shrinkage in Jupiter’s Lake Arthur Separation and Dehy- 
dration Plant. 
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THE JUPITER CORPORATION 
Gas Gathering, Oil and Gas Division 
Transportation Department — Rollover Field 


Allocation Of Cost Of 


And Comparison Of Adjusted Revenues With Allocated Costs 


Service 


Docket RI63-212 
Exhibit 2 
Schedule 4 


For The Year Ended December 31, 1962 
Q) (2) (3) (4) (S) 
MCF at Cost of Service 
15.025 Transpor- Purchased i 
Particulars psia tation Gas Totals 
AtLocaTion oF Cost or SERVICE: 
Sales of Gas: 
Jurisdictional to Tennessee ...... 19,118,237 $ 94,723 $3,649,888 $3,744,611 
Nonjurisdictional to Phillips.. 1.166.845 5,781. 222,764 228, 545 
Total Gas Sales 0... 20,285,082 100,504 3,872,652 3,973,156 
Transportation of Gas for Pure: : 
Jurisdict. Delivery to Tennes- 
see Gas Transmission Co. .... 30,819,125 152,695 — 152,695 
Nonjurisdictional to Phillips... 1,618,074 8,017 _ 8,017 
Total Gas Transported ....... 32,437,199 160,712 — 160,712 
Transportation of Condensate (in 
combination for Phillips-Kerr 
1,355 — ___-1,855 


McGee and Pure—Note A) ...... 273.,; 
5,% 


Total Transportation Dept. ........... 52,99 
ADJUSTED REvENtwES COMPARED 
WITH ALLOCATED Costs: 


Adjusted 
Revenue 
Sales Of Gas: 
Jurisdictional to Tennessee ...... $4,365,329 
Nonjurisdictional to Phillips.... 348,631 
Total Gas Sales .........0002 4,713,960 


Transportation Of Gas: 
Jurisdictional Del. to Tennes- 
see Gas Transmission Co. ...... 1,048,326 
Nonjurisdictional to Phillips... 55,063 


Total Gas Transported ...... 1,103,389 


Transportation Of Condensate 
(In Combination—Note A)... — 
Total Transportation Dept. $5 817, 349 


: 


$ 620,718 
__ 120,086 
740,804 


895,631 
47,046 
942,677 


(1,355) 
$1,682 > ,126 


Average 
Revenue 
¢/MCF 


22.833 
29.878 


3.402 
3.403 
3.402 


10.977 


$262,571 $3,872,652 $4,135, $4,135,223 


7.803 | 


Nore A—310,171 barrels (estimated X .852 (MCF of Vapor/Bbl of liquid). The 
annual volumes of condensate transported were estimated by applying 
to the annual volumes of gas sold and transported the ratio of the 
condensate volume to the gas volume on the system’s coincidental peak 


day. 
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EARLY HISTORY OF ROLLOVER FIELD 
AND 
NEGOTIATIONS FOR SALE OF GAS 


In order that the Commission may understand and prop- 
erly appraise the circumstances under which the Rollover 
gas was originally discovered and marketed, we submit the 
following early history. This background demonstrates 
that the original eas sales contract was negotiated under 
such extreme economic duress as to amount to a “forced 
sale”. We feel that the Commission will conclude that the 
substantial variance between the present as opposed to the 
proposed price is attributable to the fact that the present 
price is far too low, rather than that the proposed price 
is too high. 


The leases in question were acquired by sealed bid from 
the State of Louisiana in 1946 and 1947, and are located 
in the Gulf of Mexico approximately ten miles offshore 
from Vermilion Parish. This primary terms of the leases 
had a scheduled expiration date of November 26, 1951. 


Exploration effort was commenced in the latter part of 
1947 and included, among other things, the acquisition of 
a Government LST, the modification of same as a tender, 
and the design and construction of a drilling platform. 
Spudding in of Well A-1 occurred on August 1, 1948, and 
after drilling to a depth of 8,888 feet, severe high head salt 
water caused [1271] cessation of operations. Well No. A-2 
was started on November 21, 1948, but was abandoned al- 
though it did disclose presence of gas sands. Drilling of 
Well No. A-3 was finally completed as a gas producer on 
June 3, 1949. The average cost of these wells was in excess 
of $500,000 each. Examination of the information available 
as a result of this drilling indicated that there were sub- 
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stantial hydrocarbons in place, but they were guseous 
rather than liquid, At this period in the development of 
the natural gas industry, no one had ever attempted to 
transport gas by subterranean pipe line from the Gulf of 
Mexico to shore. Not only were there no existing pipe 
lines in the offshore area of these Rollover wells — no one 
had yet demonstrated that it was possible or economically 
feasible to construct same. A further depressing aspect 
was that there was no major pipe line within approximately 
twenty miles of the point onshore adjacent to the produc- 
tion. 


The geological data then available indicated gas re- 
serves on the order of 250 billion cubic feet. This data, 
admittedly scanty, left Pure somewhat upon the horns of 
a dilemma as to how to proceed: on the one hand. it could 
drill more of these enormously expensive wells and if the 
reserve picture was enhanced, place itself in a stronger 
bargaining [1272] position with potential pipe line pur- 
chasers or, on the other hand, it could immediately seek 
a firm offer and, if suecessful, proceed with development 
and drilling with the knowledge that it would have some 
sort of market. The first alternative would undoubtedly 
have been followed but for the fact that expiration of the 
primary terms of the leases was only two vears away, and 
it was not at all certain at the time that even if larger re- 
serves were encountered a subterranean pipe line could be 
constructed. Since the gas was discovered without any as- 
sociated oil, Pure was not in the position to hold the leases 
by oil production and await orderly development of the 
offshore gas market. Faced with these uncertainties, Pure 
elected to go to the bargaining table — without knowing 
that its recoverable gas reserves were actually three times 
as large as they were then thought to be. Of course, in in- 
teresting prospective pipe line purchasers in the under- 
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taking of the then untried task of laying a subterranean 
pipe line. the size of the proposed gas reserve dedication 
was of utmost importance. 


Contacts were made with Interstate Gas, Tennessee, 
Transcontinental, United Gas Corporation, Trunkline and 
Gulf [1273] Coast Northern Pipe Line. The latter two 
were only paper organizations at the time, and as a mat- 
ter of record neither of the systems then contemplated and 
which might have been able to take the Rollover gas, has 
ever been constructed. After thus contacting all possible 
purchasers in the general area, Pure had received no en- 
couragement. In September, 1949, Marine Gathering Com- 
pany, a new and at the time wholly paper organization, 
learned of Pures’ efforts to locate a buyer for the Rollover 
gas. and suggested negotiation for a contract. Having ex- 
hausted all other sources of market, Pure elected to insti- 
tute serious negotiations with Marine during the month 
of November, 1949. It is again to be noted that the primary 
term of the original leases was running against Pure, and 
that in the over-all picture it appeared that the remaining 
two years were on the order of a minimum in which con- 
tractual negotiations could be concluded and the remain- 
ing work looking toward assuring deliverability of vol- 
umes necessary to load the pipe line could be accomplished. 


It must be remembered that offshore drilling and pro- 
ducing operations were then still in their infancy. In addi- 
tion to the enormons technical problems involved in drill- 
ing in over forty feet of open sea, the now highly efficient 
[1274] weather warning system was then very erude and 
as a resnit Pure constantly suffered interruptions and 
delays in order to insnre the safety of its workmen. Tre- 
mendous advances have since occurred and a great deal 
can now be accomplished in two years. But in the early 
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years of offshore development such a period of time seemed 
short indeed. 


Negotiations continued until March 15, 1950, when Pure, 
still having been unable to locate any other purchaser, 
signed a contract with Marine by which Marine agreed to 
purchase gas in the field, transport it to shore, and thence 
to a major pipe line company for resale. The original sales 
price was 4.5¢ per mcf @ 15.025 psia as opposed to the 
then current average field price onshore of approximately 
9¢ per mcf. Subsequent to the execution of the Pure-Marine 
contract, Tennessee announced plans to extend its line from 
its Kinder, Louisiana terminal to a point some twenty-six 
miles east of the town of Creole, Cameron Parish, Louisi- 
ana. This gave Marine a market without the necessity of 
constructing a lengthy onshore pipe line and deliveries 
were commenced March 23, 1951. As it turned out Marine 
was able to overcome the enormous technical problems in 
excellent time, and although hindsight indicates that sub- 
terranean transportation [1275] of natural gas was indeed 
possible and economically feasible, it must be borne in 
mind that Pure had been unable to interest a single ma- 
jor pipe line company in undertaking this job of pioneer- 
ing. The price Pure had to pay in order to procure a pur- 
chaser with “pioneering spirit” was the very low initial 
price clause in the contract. Development continued and 
reserve data now indicates original recoverable gas re- 
serves of approximately 760 billion eubie feet (14.65 psia). 
Pure did indeed have an “ace in the hole”, but because of 
the peculiar circumstances existing at the time of negotia- 
tion, the “ace” remained buried until after the contract 
was signed. 
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IF PURE IS TO DEVELOP ADDITIONAL DOMESTIC 
GAS RESERVES, IT NEEDS ADDITIONAL GAS 
REVENUES 


The Pure Oil Company is an integrated oil company. It 
not only produces, but also refines and markets. Therefore, 
we would be less than candid with the Commission if we 
suggested that our interests in these other two fields do 
not in some measure influence our decisions to explore for 
additional hydrocarbon reserves. We freely admit that to 
effectively compete with other integrated companies, we 
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CAPTION 


AGREEMENT entered into this 6th day of February, 
1953, between The Marine Gathering Company, a Delaware 
corporation, herein called “Marine”, and Phillips Petroleum 
Company, a Delaware corporation herein called “Phillips” 
and Kerr-McGee Oil Industries, Inc., a Delaware corpora- 
tion, herein called “Kerr-McGee”. 


WITNESSETH: 


WHEREAS, Phillips and Kerr-McGee have had issued 
to them the oil and gas leases described in Exhibit “A”, 
attached hereto, which are presently productive of gas and 
which Phillips and Kerr-McGee believe will be further pro- 
ductive, and 


WHEREAS, Phillips and Kerr-McGee desire to market 
the gas produced from the lease described in said Exhibit 
weed = A and 


WHEREAS, Marine has a market for certain volumes 
of gas and is concurrently herewith entering into a con- 


i 
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tract with Niagara Gas Transmission Limited, a copy of 
which is attached hereto as Exhibit “B” and herein called 
the “Exhibit “B” Contract”, under which it will sell the 
volumes of gas therein provided. 


NOW, THEREFORE, for and in consideration of the 
mutual covenants and agreements herein stipulated to be 
faithfully kept and performed by the parties hereto, it is 
agreed: 


1. Definitions — For the purposes of this contract the 
following definitions shall be applicable: 


(a) The term “gas” shall include casinghead gas pro- 
duced with crude oil and natural gas produced from gas 
wells; and the term “condensate” or the term “liquid hydro- 
carbons” shall mean all liquefied or liquefiable hydrocar- 
bons produced with gas and not found in the liquid state 
in the reservoir at virgin conditions of reservoir 


[1433] 


6. Quality of Gas— Except as hereinafter otherwise 
provided, Phillips and Kerr-McGee agree that the gas de- 
livered hereunder will be merchantable gas and will, upon 
delivery to Marine: 


(a) Havea total heating value of not less than one thou- 
sand (1,000) British thermal units per cubie foot, deter- 
mined as provided in Subsection (h) of Section 9 hereof: 
however, should the total heating value of all the gas de- 
livered hereunder fall below one thousand (1,000) British 
thermal units per cubic foot during any month, the total 
amount payable as the purchase price for gas under Sec- 
tion 10 hereof for such month during which such condition 
exists, shall be reduced by an amount determined by mul- 


(1433) 
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tiplving such total amount by a fraction having as its 
numerator the deficiency of British thermal units below 
one thousand (1,000), and as its denominator one thousand 
(1.000) ; 


(ob) Be commercially free from dust, and contain not 
more than seven (7) pounds of water vapor per million 
cubic feet, at a pressure base of fourteen and seven-tenths 
(14.7) pounds per square inch and a temperature of sixty 
degrees (60°) Fahrenheit. as determined by dew-point 
apparatus approved by the Bureau of Mines; 


(ec) Have a temperature of not more than one hundred 
twenty degrees (120°) Fahrenheit, and contain no more 
than twenty (20) grains of total sulphur, nor more than 
one (1) grain of hydrogen sulphide, per one hundred (100) 
cubic feet. 


7. Separation and Delivery of Condensate: 


(a) Marine shall accept, along with the gas delivered 
hereunder, the condensate produced with such gas, and 
gather any such combined gas [1434] and condensate to a 
point on shore where Marine shall erect, install, main- 
tain and operate at its sole cost, risk and expense a plant 
to mechanically separate the condensate from the gas de- 
livered hereunder, and Marine shall, in addition to the pay- 
ment of the amounts payable to Phillips and Kerr-McGee 
under the other provisions of this contract, deliver to Phil- 
lips and Kerr-McGee, free of cost and expense to Phillips 
and Kerr-McGee, in storage to be furnished by Phillips 
and Kerr-McGee, all of the condensate and liquid hydro- 
carbons so recovered. In the event the gas and condensate 
delivered hereunder to Marine is commingled with gas and 
condensate received by Marine from others, the amount of 
condensate and liquid hydrocarbons attributable to Phillips 
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and Kerr-McGee’s gas delivered hereunder shall be equal 
to that proportion of Marine’s total plant condensate and 
liquid hydrocarbon production that the metered condensate 
volume (after correction as provided in Subsection (b) of 
this Section) plus the lliquid content of the gas delivered 
hereunder by Phillips and Kerr-McGee (determined by 
Testing Code 101-43 as adopted by the American Gas As- 
sociation) bears to the metered volumes of all condensate 
received by Marine plus the liquid contents of all gas so 
determined and received by Marine. Marine’s mechanical 
separation plant shall be operated by Marine at its maxi- 
mum. efficiency within the limits of the equipment installed 
and shall be at least as efficient as an ordinary oil field 
separator. Marine agrees to provide, free of cost to Phil- 
lips and Kerr-McGee, at or adjacent to Marine’s plant site, 
a location upon which Phillips and Kerr-McGee may erect 
and maintain storage facilities, with capacities totaling up 
to two thousand (2,000) barrels. 
. e . e 
[1441] 

(m) Marine and Phillips and Kerr-McGee shall have 
the right to inspect equipment installed or furnished by 
the other, and the charts and other measurement or test- 
ing data of the other, at all times during business hours: 
but the reading, calibration and adjustment of such equip- 
ment and changing of charts shall be done only by the party 
installing and furnishing the same. Each party shall pre- 
serve all original test data, charts and other similar ree- 
ords, in its possession, for a period of at least six (6) years. 


(n) Phillips and Kerr-MeGee shall, at Phillips and 
Kerr-McGee’s expense, furnish Marine all necessary data 
required for calculating volumes delivered during the pre- 
ceding twenty-four (24) hour period, and the results of 
any test for quality made during such period, 
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10. Prices — The prices to be paid by Marine to Phil- 
lips and Kerr-McGee for all gas delivered to Marine, or, 
if available and not taken by Marine, to be paid for by 
Marine hereunder, shall be as follows: 


(a) From the date of first deliveries under this con- 
tract and during the period of time covered by the pro- 
Visions of item (i) of Subsection (a) of Section 3 hereof, 
the price shall be 3.8237 cents per MCF. 


(bo) During the period of time covered by the provi- 
sions of item (ii) of Subsection (a) of Section 3 hereof 
the price per MCF shall be the “applicable price” described 
in items (i) and (ii) of this Subsection (b) as such “ap- 
plicable price” may be adjusted by the provisions of items 
(i111) and (iv) of this Subsection (b). 


{i1) The “applicable price” for any period shall be a 
price per MCF equal to the price per MCF provided 
to be paid [1442] during the same period by Ni- 
agara Gas Transmission Limited to Marine in Sub- 
sections (a), (b) and (d) of Section 9 of the con- 
tract between those two companies attached hereto 
as Exhibit “B” regardless of whether or not such 
price is actually paid: provided that, in the event 
a redetermination of price is not made, as provided 
in Subsection (b) of Section 9 of said contract be- 
tween Niagara Gas Transmission Limited and Ma- 
rine, for any one or more of the periods specified 
therein, then for the purpose of establishing the 
“applicable price” hereunder, Phillips and Marine 
shall make such redetermination of price in accord- 
ance with the provisions of said Subsection (b); 


(ii) If, at any time, Marine receives a price per MCF, 
for the gas which it purchases hereunder, higher 
than the above described “applicable price”, then 


(111) 


(iv) 
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during such time as Marine receives such higher 
price, the price received by Marine hereunder shall 
be deemed to be the “applicable price”. 


The “applicable price” for each month shall be ad- 
justed by subtracting therefrom three cents (3¢); 
provided, that (x) if the contract quantity during 
such month is less than thirty thousand (30,000) 
MCF, there shall be subtracted from such “appli- 
cable price” as so adjusted an additional amount 
equal to fifteen one-hundredths (0.15) cent for 
each one thousand (1,000) MCF of portion [1443] 
thereof by which the contract quantity during such 
month is less than thirty thousand (30,000) MCF: 
and, (y) if the daily contract quantity during such 
month exceeds thirty thousand (30,000) MCF, there 
shall be added to the “applicable price” as so ad- 
justed an amount equal to two one-hundredths 
(0.02) cent for each one thousand (1,000) MCF or 
portion thereof by which the daily contract quantity 
during such month exceeds thirty thousand (30,000) 
MCF. 


For example: If the contract quantity during a 
month is twenty-eight thousand (28,000) MCF, 
there shall be deducted from the “applicable price” 
for such month, under the provisions of this item 
(iii), a total of three and three-tenths (3.3) cents: 
however. if the contract quantity during a month 
is thirty-two thousand (32,000) MCF there shall 
be deducted from the “applicable price” for such 
month, under the provisions of this item (11), a 
total of only two and ninety-six one hundredths 
(2.96) cents. 


The “applicable” price as adjusted in item (iii) 
above shall be further adjusted each month by mul- 
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tiplying it by a fraction, the numerator of which 
shall be the total volume of gas, measured by Ma- 
rine. for said month that remains after separation 
in Marine’s plant and after deducting or correcting 
for all gas used by plant operations and all gas 
flared or otherwise lost, and the denominator of 
which shall be the total volume of gas [1444] gath- 
ered by Marine from all sources connected to Ma- 
rine’s said plant: however, the adjustment pro- 
vided in this item (iv) shall not be made in the 
event the fraction referred to is less than one (0.1). 
All volumes referred to herein shall be measured 
and computed in accordance with the standards 
contained in Section 9 hereof. 


(ec) Phillips and Kerr-McGee shall pay all Federal and 
State of Louisiana production, severance, or similar taxes 
now being levied in respect of or applicable to the gas de- 
livered hereunder; provided, however, that -if any such 
taxes in addition to or greater than those being levied at 
the date hereof are hereafter levied and Phillips and Kerr- 
McGee are liable for the payment or collection of such 
additional or greater tax, so long as such additional or 
greater tax is in effect and paid by Phillips and Kerr- 
McGee on such gas, Marine will reimburse Phillips and 
Kerr-McGee for three-fourths (%4) of the amount by which 
such additional or greater tax shall exceed the taxes now 
levied. Marine shall pay the gathering tax imposed by Act 
No. 11, Louisiana Laws of 1948, in respect of or applicable 
to gas delivered hereunder and any and all similar taxes 
hereafter levied or assessed by Federal or State of Lou- 
isiana laws in respect of or applicable to such gas, whether 
imposed upon or payable by Marine or by Phillips and 
Kerr-McGee; provided, however, that during any time 
when the amount of such taxes is in excess of the amount 
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of tax levied by said Act No. 11, Phillips and Kerr-McGee 
shall reimburse Marine for one fourth (14) of such excess. 
The amount for which reimbursement is to be made by 
Phillips and Kerr-McGee to Marine or by Marine to Phil- 
lips and Kerr-McGee under this paragraph may be billed 
monthly or at the end of each calendar year. 


In the event Marine is liable for and pays any tax, levy 
or other assessment with respect or applicable to the con- 
densate or liquid hydrocarbon [1445] delivered hereunder 
to Marine by Phillips and Kerr-McGee, Phillips and Kerr- 
McGee will reimburse Marine each month for the full 
amount thereof. 


(d) Anything in this contract to the contrary notwith- 
standing, if at any time after date of initial delivery of 
gas hereunder, Marine pays a higher price to any pro- 
ducer for other gas delivered to Marine at a point in the 
Gulf of Mexico more than five miles from shore, Marine 
will increase the price per MCF payable to Phillips and 
Kerr-MeGee hereunder to such higher price paid such 
other producer during the period of time it is paying such 
higher prices to such other producer. 


(e) In the event Phillips and Kerr-McGee's ceiling 
price, during any billing period. is less than the prices 
herein provided, Phillips and Kerr-McGee will accept and 
Marine shall pay such ceiling price. 


11. Billings and Payments: 


(a) On or before the 15th day of each month after de- 
liveries of gas and condensate are commenced Phillips and 
Kerr-McGee's representative shall render Marine a state- 
ment for the preceding month showing the amount of gas 
and condensate delivered hereunder, the amount due here- 
under and information sufficient to explain and support 
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any adjustments in volume made by Phillips and Kerr- 
McGee in determining the amount billed. 


(>) Marine will adjust the amount due, as shown on 
the statement received from Phillips and Kerr-McGee, in 
accordance with the provisions of item (iv) of Subsection 
(b) of Section 10 hereof and will pay Phillips and Kerr- 
McGee's said representative at the address as shown in 
Section 1S hereof, on or before the 25th day of each month, 
or as to statements rendered after the 15th, within ten (10) 
days after receipt of such statements, the amount due 
hereunder as so adjusted for the preceding month and 
will farnish a statement 

& J s e 


[1450] 


protected in acting in reliance upon any and all acts and 
things done or performed by, or agreements with respect 
to the aforestated matters made by such representative in 
behalf of Phillips and Kerr-McGee as fully and effectively 
as though each had done, performed or made or executed 
the same. 


18. Miscellaneous: 


(a) No waiver by Marine or Phillips and Kerr-McGee 
of any default of the other under this contract shall op- 
erate as a waiver of any future default, whether of a like 
or a different character. 


(b) This agreement shall bind and inure to the respec- 
tive successors and assigns of the parties hereto; but no 
assignment shall relieve any party of such party’s obli- 
gations hereunder without the written consent of the other 
parties. 


(c) Marine agrees that it will not modify the Exhibit 
“B” contract without the written consent of Phillips and 
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Kerr-McGee and that it will use its best efforts to per- 
form and enforce such contract. 


(d) Except as herein provided, any notice, request, de- 
mand, statement or bill provided for in this contract or 
any notice which either party may desire to give to the 
other shall be in writing and shall be considered as duly 
delivered when mailed by registered mail to the appro- 
priate post office address as follows: 


Marine: The Marine Gathering Company 
315 Oil and Gas Building 
Houston, Texas 


Kerr-McGee: Kerr-McGee Oil Industries, Inc. 
Kerr-McGee Building 
Oklahoma City, Oklahoma 


Phillips: Phillips Petroleum Company 
Bartlesville, Oklahoma 


° es & ° 
[1477] 
February 23, 1953 
Re: Gas Purchase Contract 
dated February 6, 1953, 
between Marine, Phillips, 
and Kerr-McGee, Rollover 
Field, Vermilion Area, 
Louisiana. 


Phillips Petroleum Company 
Bartlesville, Oklahoma 


Attention: Mr. R. B. Stewart 


Kerr-McGee Oil Industries, Ine. 
Kerr-McGee Building 
Oklahoma City, Oklahoma 


(1477) 


Attention: Mr. Dean A. McGee 
Gentlemen: 


Under date of February 6, 1953, The Marine Gathering 
Company (Marine), Phillips Petroleum Company (Phil- 
lips) and Kerr-McGee Oil Industries, Inc. (Kerr-McGee) 
entered into an Agreement whereby Phillips and Kerr-Mc- 
Gee agree to sell and Marine agrees to purchase certain 
gas and condensate produced from the Rollover Field lo- 
eated in the South half of Block 39, Vermilion Area, Lou- 
follows: 


Subsection (b), Section 2 of said contract provides as 
isiana. 


“(b) If for any reason the Exhibit “B” contract is ter- 
minated in accordance with any of its provisions 


[1480] 


It is distinctly understood by Marine that Phillips and 
Kerr-McGee may, at any time after the termination of the 
Exhibit “B” Contract, and shall in no event later than 
March 1. 1956, make an election under either items (i) or 
(ii). H.E.K.; D. A. M.; G.B.L. 


Referring to Subsection (b) of Section 10 of the Ma- 
rine, Phillips and Kerr-McGee Contract, in the event a 
new contract is secured to replace the Exhibit “B” Con- 
tract with prices per MCF greater than those provided in 
the Exhibit “B” Contract, it is agreed that for the purposes 
of Subsection (b) of Section 10 of the Marine, Phillips 
and Kerr-McGee Contract, the “applicable price” shall be 
the price per MCF paid to Marine under such new con- 
tract, and the adjustments provided for in items (iii) and 
(iv) of said Subsection (b) shall be made with respect to 
said applicable price, to the end that difference between 
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the price per MCF received by Marine and the price per 
MCF paid by Marine to Phillips and Kerr-McGee shall 
not be more than the amount of the adjustment provided 
for under items (iii) and (iv) of said Subsection (b). 


Referring to said item (iii) of Subsection (b) of Section 
10 of the Marine, Phillips and Kerr-McGee Contract, if 
at an time and for any reason Marine is required to re- 
duce the amount per MCF specified under said item (iil) as 
[1481] the adjustment to be made to the applicable price 
under said Subsection (b), or if, after an assignment of 
said Contract Marine continues to gather the gas and con- 
densate delivered under said Contract and Marine is re- 
quired to reduce the amount per MCF payable to it for 
such service to an amount per MCF less than the amount 
per MCF specified in said item (iil), then in either such 
event, the price payable to Phillips and Kerr-McGee un- 
der said Subsection (b) shall not thereby be reduced, but 
shall be increased by an amount per MCF equivalent to 
the amount per MCF by which such amount specified in 
said item (iii) or receivable by Marine is reduced. to the 
end that Phillips and Kerr-MecGee will receive for gas de- 
livered under said Contract the applicable price per MCF 
less only the amount per MCF to which said amount speci- 
fied under said item (iii) is reduced or the amount per MCF 
actually received by Marine for gathering of such gas and 
condensate. 


Except as herein amended and supplemented, the Ma- 
rine, Phillips, and Kerr-MeGee Contract shall remain un- 
changed. This amendment shall inure to and bind the re- 
spective successors and assigns of the parties hereto. 


If the above is agreeable with your Company. please 
signify your acceptance in the space provided and 


* s * . 
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COMMONWEALTH OIL COMPANY 
Texas National Bank Building 
Houston, Texas 


October 2, 1958 


Phillips Petroleum Company 
Att’n: Natural Gas Department 
Bartlesville, Oklahoma 


Kerr-MeGee Oil Industries. Inc. 
Kerr-McGee Building 
Oklahoma City, Oklahoma 


Re: Adjustment of Gas Takes from 
Hog Bayou and Rollover Fields, 
Offshore State of Louisiana 


Gentlemen: 


Please refer to the gas purchase contract between Com- 
monwealth Oil Company, successor to the Marine Gathering 
Company (hereinafter called “Commonwealth”) and Phil- 
lips Petroleum Company and Kerr-McGee Oil Industries, 
Inc. (hereinafter called ‘“Phillips-Kerr-McGee”), dated 
February 6, 1953, as amended, such contract covering the 
purchase by Commonwealth of gas produced by Phillips- 
Kerr-McGee from the Rollover Field, offshore State of 
Louisiana. 


That certain letter agreement dated September 22, 1958 
between Commonwealth, Phillips-Kerr-McGee, Niagara 
Gas Transmission, Limited (hereinafter called “Niagara’’) 
and Tennessee Gas Transmission Company (hereinafter 
called “Tennessee”) refers to an assignment by Niagara to 
Tennessee dated February 6, 1953, as amended, under which 
the gas purchased by Commonwealth from Phillips-Kerr- 
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McGee under the contract referred to above is resold to 
Niagara by Commonwealth, Said letter agreement provides 
that the assignment by Niagara to Tennessee of the con- 
tract between Niagara and Commonwealth will become ef- 
fective on November 5, 1958 or at such later date as the 
deliveries bewteen Niagara and Tennessee are in balance. 
and further provides that on the effective date of such as- 
signment the price being paid to Commonwealh [1501] by 
Niagara, and which will be payable thereafter by Ten- 
nessee, will be 21.33333¢ per MCF at 15.025 psia, plus #4 ths 
of the additional 1¢ per MCF gathering tax imposed by 
article No. 8, Louisiana Laws of 1958. 


The purpose of this letter agreement is to express our 
mutual understanding that, under the contract between 
Commonwealth and Phillips-Kerr-McGee dated February 
6, 1953, as amended, and as determined by the price being 
paid by Niagara on the effective date of the assignment by 
Niagara to Tennessee of the contract between Common- 
wealth and Niagara, which price will be payable thereafter 
by Tennessee, the price payable by Commonwealth to Phil- 
lips-Kerr-MeGee for the gas produced from the Rollover 
Field will be 21.33333¢ per MCF less 2.4¢ per MCF gather- 
ing charge, plus 34 of the additional le per MCF gathering 
tax imposed by Article No. S, Louisiana Laws of 1958, all 
at 15.025 psia, based on an average daily take per month 
of 60,000 MCF. 


In the event such average daily take in any one month 
shall exceed or be less than such 60,000 MCF per day, then, 
in such event, the price to be paid by Commonwealth Oil 
Company to you shall be made in aceordance with the terms 
and conditions set forth in Section 10. Prices, Subsections 
(b) and (¢), as well as such other provisions as may be 
contained in the contract between Commonwealth and Phil- 
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lips-Kerr-MeGee, as amended, and are pertinent to the 
matters discussed herein. 


Upon execution of this letter agreement by all parties, 
Phillips-Kerr-MeGee and Commonwealth will promptly file 
with State and Federal regulatory bodies having jurisdic- 
tion all necessary applications for required certificates of 
public convenience and necessity and will exercise due dili- 
gence in obtaining such certificates satisfacory to the 
respective applicant. In no event shall Phillips and Kerr- 
MeGee be required to make any deliveries to Common- 
wealth under said purchase contract until such time as the 
Federal Power Commission shall have issued certificate 
satisfactory to Phillips and Kerr-McGee authorizing the 
-ale and delivery of gas under said contract. 


If the above is in accordance with your understanding of 
our agreement, please indicate vour approval and accept- 
ance by signing all copies of this letter and returning two 
executed copies 
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CAPTION 


UNITED STATES OF AMERICA 
Before the 
FEDERAL POWER COMMISSION 


In the Matter of Commonwealth 
Oil Company FPC Gas Rate 
Schedule Nos. 1 through 4 


MOTION TO REDESIGNATE COMMONWEALTH OIL 
COMPANY FPC GAS RATE SCHEDULES 


Comes now The Jupiter Corporation (Jupiter), and 
moves that the Commission redesignated Commonwealth 
Oil Company FPC Gas Rate Schedule Nos. 1 through 4, and 
supplements thereto, by appropriate numerical designa- 
tion, effective as of the date of closing of the transaction, 
March 1, 1962, between Jupiter and Commonwealth Oil 
Company( Commonwealth) hereinafter described. In sup- 
port thereof, Jupiter states: 


1. That Jupiter and Commonwealth have heretofore 
entered into an Agreement of Merger pursuant to which 
Jupiter will acquire all the properties and facilities to 
which the gas sales contracts on file as said rate schedules 
pertain, subject to the satisfaction of certain conditions 
prior to the closing date. Jupiter will acquire all of Com- 
monwealth’s rights in and will assume all of its obligations 
with respect to said contracts, effective as of the closing 
date. 


2. That Jupiter concurrently herewith is filing a petition 
to amend each certificate of public convenience and neces- 
sity issued [1667] to Commonwealth by substituting Jupi- 
ter for Commonwealth as the holder thereof, and a motion 
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to substitute Jupiter for Commonwealth as the respondent 
in the proceeding (AR61-2), effective as of March 1, 1962. 


Wueserork, Jupiter prays that the Commission issue its 
order redesignating Commonwealth FPC Gas Rate Sched- 
ule Nos. 1 through + as The Jupiter Corporation FPC Gas 
Rate Schedules by appropriate numerical designation, 
ettective as of March 1, 1962. 


Respectfully submitted, 
THE JUPITER CORPORATION 


By: Carroll L. Gilliam 
William J. Grove 
600 Munsey Building 
Washington 4, D. C. 
(Signed) Wiiuram J. Grove 
William J. Grove 
Its Attorneys 
Of Counsel: 


Dow, Lohnes and Albertson 

600 Munsey Building 

Washington 4, D.C. 

Dated: February 23, 1962 
[1668] 


VERIFICATION 


Wilham J. Grove, being first duly sworn, deposes and 
says that he is attorney for The Jupiter Corporation, that 
ne has read the foregoing document, and that the state- 
ments contained therein are true and correct to the best 
of his knowledge, information and belief. 


(Signed) WriuraM J. Grove 
William J. Grove 
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Subscribed and sworn to before me this 23rd day of 
February, 1962. 
(Signed) Mirprep K. Jones 
Notary Public 
(SEAL) 


My Commission expires: September 14, 1966 
[1669] 
CERTIFICATE OF SERVICE 


I, William J. Grove, Attorney for The Jupiter Corpora- 
tion, hereby certify that I have served a copy of the fore- 
going “Motion to Redesignate Commonwealth Oil Company 
FPC Gas Rate Schedules” upon the purchaser in each 
respective Rate Schedule, by depositing a true and correct 
copy thereof in the United States mails, properly addressed 
and postage prepaid. 

Dated as Washington, D. C., this 23rd day of February, 
1962. 

(Signed) Wiiu1am J. Grove 
William J. Grove 
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HYDROCARBON GATHERING AND 
SEPARATING AGREEMENT 


THIS AGREEMENT made and entered into as of the 
2nd day of January, 1957, between THE PURE OIL COM- 
PANY, an Ohio corporation, herein called “Pure”, and 
THE MARINE GATHERING COMPANY, a Delaware 
corporation, herein called “Marine”, 

WITNESSETH: 


Pure now owns, and may also hereafter acquire, oil and 
gas leases covering lands located in the Gulf of Mexico 
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Field as herein detined. Marine owns and operates a gas 
and condensate gathering system from wells of Pure in 
the Gulf of Mexico Field to a point of interconnection at 
the shore line of Vermilion Parish, Louisiana, with the gas 
transmission system of TENNESSEE GAS TRANSMIS- 
SION COMPANY. Pure has agreed to deliver gas and 
condensate to sald gathering system of Marine, and Ma- 
rine has agreed to gather and redeliver such gas and con- 
densate to or upon the direction of Pure, upon the terms 
and for the consideration herein stated. 


NOW, THEREFORE, in consideration of the premises 
and the mutual agreements herein contained, it is agreed 
as follows: 


[1671] 


Section 1. Definitions: As herein used the following 
words, terms and phrases shall have the following mean- 


INZS ¢ 


“Gulf of Mexico Field” shall mean the area in the Gulf 
of Mexico off the coast of Cameron Parish, Louisiana, and 
off the coast of Vermilion Parish, Louisiana, West of the 
West line of Range 4 East. 


“Gas” and “natural gas” shall mean merchantable gas, 
including casinghead gas produced with crude oil, as pro- 
duced in its natural state from the well or wells, which 
meets the quality specifications of Section 3 hereof. 


“(‘ondensate” and “gas condensate” shall mean all of 
those liquefied or liquefiable hydrocarbons produced, with 
natural gas which are found in the gaseous or vaporous 
state In the reservoir at virgin conditions of reservoir 
temperature and pressure as determined by an impartial 
laboratory test upon the recombined sample of gas and 
condensate produced at the head of the well, and shall 


= £ 


(1673) 


2 

2 
also include liquid condensate which may be recovered by 
compression of gas. 


It s understood that crude oil is not included within 
the scope of this contract, but that the same is limited to 
gas and condensate as herein defined. 


[1672] 


Notwithstanding any other provisions of this agreement 
to the contrary the delivery of casinghead gas under this 
agreement shall be optional with Pure. 


Section 2. Quantity. Pure agrees to deliver to Marine 
and Marine agrees to receive into its gathering system at 
the Pure delivery points provided for herein all of the gas 
and condensate produced from the lands and leases now 
owned and dedicated or hereafter acquired and dedicated 
under the provisions hereof by Pure in the Gulf of Mexico 
Field. The minimum daily quantity of gas and condensate 
so to be delivered and received shall be, subject to the pro- 
visions of Section 15 hereof and if deliverable at the maxi- 
mum efficient rate of flow of the wells as determined by Pure 
and under applicable allowables, the contract quantity of 
gas per day which TENNESSEE GAS TRANSMISSION 
COMPANY is entitled to purchase from time to time under 
that certain agreement dated March 16, 1950, between 
TENNESSEE GAS TRANSMISSION COMPANY, as 
Buyer, and THE MARINE GATHERING COMPANY, as 
Seller, as amended by agreements between said parties 
dated February 6, 1953, April 28, 1953, and June 13, 1955, 
(said agreement as amended being herein called Marine- 
Tennessee Agreement) and the condensate attributable to 
such quantity of gas. 

[1673] 

Should Pure at any time fail to make delivery of gas 

and condensate hereunder because Tennessee is not at 
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the time receiving delivery under the Marine-Tennessee 
Agreement, but Tennessee for such period pays Pure tor 
the quantities of gas which Tennessee was obligated to 
take or pay for, then Pure shall pay Marine the compen- 
sation due hereunder for the quantities paid for by Ten- 
nessee in like manner as though such quantities had been 
delivered by Pure and gathered by Marine hereunder. In 
such event, Pure shall be entitled to have Marine there- 
after gather without cost to Pure, for delivery to Ten- 
nessee such quantities in excess of the total contract quan- 
tity for any month under and as defined in said Marine- 
Tennessee Agreement as Tennessee may receive and credit 
to make up deficiencies under Subsection (f) of Section 5 
of said agreement within twelve (12) months after any such 
deficiencies in takes accrues. 


Should Tennessee fail to take gas under the Marine- 
Tennessee Agreement for any reason other than force 
majeaure as therein defined and Tennessee does not pay 
Pure for the quantities which Tennessee is obligated to 
take or pay for, then Pure shall not be obligated to make 
payment to Marine on account of quantities not delivered 
hereunder, provided Pure shall within a reasonable time 
either require Tennessee to resume the taking of gas under 
the Marine-Tennessee [1674] Agreement or arrange a sale 
thereof to others in substantially the same daily quanities 
as were deliverable to Tennessee under terms which will 
enable Marine to gather the gas for delivery to such other 
purchaser and perform the other services hereunder. 


Marine agrees that it will redeliver to or for the account 
of Pure at the Marine delivery points herein provided the 
quantities of gas and condensate gathered by Marine here- 
under, subject, however, to such variations as may be per- 
mitted by the provisions of the agreements under which 
Pure may sell such gas. 
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Section 3. Quality: Pure agrees that the gas delivered 
by it hereunder will be merchantable gas and will meet 
the following quality specifications ; 


(a) Have a total heating value of not less than One 
Thousand (1,000) British thermal units per cubic foot: 


. (b) Shall not contain more than twenty (20) grains of 
total sulphur, or more than one (1) grain of hydrogen 
sulphide, per one hundred (100) cubic feet. 


Should the average total heating value of all of the gus 
delivered hereunder by Pure to Marine, excluding the con- 
densate produced with the gas, fall below One Thousand 
(1,000) British thermal units per cubic foot, Marine may 
decline to take delivery thereof. 


: [1675] 


. Should any of the gas produced from the reserves dedi- 
cated hereto fail to meet the specifications set out under 
Section (b) of this Section 3, Pure or Marine may. at either’s 
option, elect to deliver or elect to refuse, as the case may 
7 be, such gas. In the event Pure elects not to deliver such 


= gas or Marine refuses to receive such gas, the reservoir 
from which such gas is produced shall be released from the 
reserves dedicated hereto. Should Pure elect to deliver and 
Marine elect to receive any such gas, and in the event the 
gas of Pure, after removal of condensate in Marine’s plant, 
as determined by tests to be made at the tail gate of Marine’s 
plant, contains more than the permissible quantities of total 
sulphur or hydrogen sulphide, then Marine agrees to furnish 
a site at its plant upon which Pure may ereet equipment 
and facilities for their removal. Pure agrees that such 


equipment and facilities shall be adequate in capacity to 
treat all such sulphur or hydrogen sulphide bearing gas of 
Pure’s and all gas not containing objectionable quantities 
of sulphur or hydrogen sulphide of other sellers with which 
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it Was commingled in Marine's lines and plant. After Pure 
erects the equipment and facilities above referred to, Marine 
agrees to operate same for the account of Pure and Pure 
agrees to reimburse Marine monthly for Pure’s proportion- 
ate part of the actual costs thereof. In the [1676] event 
Marine commingles gas purchased from others with gas 
purehased hereunder and such other gas contains more 
than the permissible quantities of total sulphur or hydro- 
gen sulphide. and it becomes necessary to treat such other 
gas as herein required, to be determined by tests to be made 
at the tail gate of Marine’s plant, Marine and Pure agree 
that the cost of erecting the plant and facilities provided 
for in this Section 3, and the actual cost of operating such 
facilities shall be shared jointly by such other sellers and 
Pure on the basis of the total amount of sulphur and hydro- 
gen sulphide contained in such gas supplied by each such 
seller bears to the total amount of sulphur and hydrogen 
sulphide contained in all of the gas which such sellers 
supplied. 


Marine agrees that the gas redelivered by it to Pure, or 
delivered by it for the account of Pure, shall also conform 
to the foregoing quality specifications, and will have been 
dehydrated by Marine for removal of entrained water 
therein in a vapor state, so that such gas will in no event 
contain more than seven (7) pounds of entrained water 
per million cubic feet, at a pressure base of fourteen and 
seven-tenths (14.7) pounds per square inch [1677] and 
temperature of sixty degrees (60°) Fahrenheit as deter- 
mined by dew point apparatus approved by the Bureau 
of Mines. Marine also agrees that if the gas delivered to it 
by Pure conforms to the quality specifications of Section 6 
of the Marine-Tennessee Agreement, except as to Subsec- 
tions (b), (c) and (d) of said Section 6, then the gas which 
is delivered by Marine to Tennessee for the account of Pure 
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under said Marine-Tennessee Agreement will comply with 
the specifications of said Section 6, including Subsections 
(b), (¢) and (d) thereof. 


Section 4. Weasurement and Tests: The measurement, 
and tests for quality of gas delivered hereunder shall] be 
covered by the following: 


(a) The delivery unit shall be one thousand (1,000) 
cubic feet, herein referred to as MCF. 


(b) The volume shall be measured by orifice meters 
installed and operated, and the method of computation 
shall be, as prescribed in Gas Measurement Report No. 3 
dated April 1955 of the American Gas Association, including 
the appendix thereto, applied in a practical and appropriate 
manner, and corrections shal] be made for deviation from 
Boyle’s Law. 

[1678] 


(c) The unit of volume for purposes of measurement 
shall be one (1) cubie foot of gas at a temperature base 
of sixty degrees (60°) Fahrenheit and at a pressure of 
two (2) pounds per square inch above an assumed atmo- 
spheric pressure of fourteen and seven-tenths (14.7) 
pounds per square inch (sixteen and seven-tenths (16.7) 
pounds per square inch absolute). 


The aforespecified pressure base shall be and remain 
effective as between Pure and Marine until such time as 
the price which Pure shall be entitled to receive from Ten- 
nessee under Section 11 of the Marine-Tennessee Agree- 
ment, as amended by Agreement of even date herewith 
between Marine, Pure and Tennessee called “Agreement 
Relating to Contracts”, for gas sold by Pure to Tennessee 
thereunder shall be inereased to an amount per MCF 
which is eleven per cent (11%), or more, greater than the 
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price per MCF specified, or the minimum price per MCE 
provided for, in the first two paragraphs of said Section 
11 for the period applicable at the time. If and whenever 
the price Pure is entitled to receive is so increased and 
becomes effective as between Pure and Tennessee under 
applicable laws, rules and regulations, then it is agreed 
that [1679] from and after the date and time such increased 
price becomes effective. the unit of volume for purposes of 
measurement under this agreement shall be one (1) cubic 
foot of gas at a temperature base of sixty degrees (60°) 
Fahrenheit and at a pressure of three hundred and twenty- 
five thousandths (0.325) of a pound per square inch above 
an assumed atmospheric pressure of fourteen and seven- 
tenths (14.7) pounds per square inch (fifteen and twenty- 
five thousandths (15.025) pounds per square inch abso- 
inte). In such event this paragraph shall thereafter gov- 
ern in determining the unit of volume hereunder, and the 
next preceding paragraph of this Subsection (¢c) shall no 
ionger be of any force or effect. 


(d) Temperature shall be determined by a recording 
thermometer installed and continuously used so as to re- 
cord properly the temperature of the gas flowing through 
the meters. The specific gravity of the gas flowing through 
the meters shall be determined by the balance method: ex- 
cept either upon the request of Marine or the desire of 
Pure, Pure will install and operate a recording gravitom- 
eter to continuously record properly the specific gravity 
[1680] of the gas flowing through the meters. At the re- 
quest of Pure, Marine will install and operate a recording 
gravitometer at the Marine delivery point. 


(e) Deviation from Boyle’s Law at the pressures, spe- 
cific gravity, and temperatures of delivery of gas from any 
field hereunder shall be computed by using tables from 
3ulletin TS-461 (1947) of the California Natural Gasoline 
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Association or by using such other tables or methods as 
may be mutually agreed upon by Marine and Pure. In 
computing the volume of all gas measured from the tail 
gate of Marine’s plant, deviation from Boyle’s Law at the 
pressures, specific gravity, and temperatures upon delivery 
shall be determined by joint test at intervals of there (3) 
months, or as often as found necessary. The apparatus and 
method recommended by the National Bureau of Stand- 
ards, or as otherwise mutually agreed upon, shall be used 
in making such tests. Each test shall detemine the correc- 
tions to be used in computing volume until the next test 
is made. 


(f) The arithmetical average of the hourly temperature 
and specific gravity recorded during each day, and the 
corrections for deviations from Boyle’s Law appli- [1681] 
cable during each day, shall be used to make proper compu- 
tations of volume hereunder. 


(¢) The total heating value of the gas, excluding con- 
densate, shall be determined by taking samples of the gas 
at the delivery points or at the measuring and testing points. 
before recombining the gas and the condensate, at such 
times as may be designated by either Marine or Pure, but 
not more often than once each month, and having the British 
thermal unit content thereof per cubic foot determined by 
an accepted type of calorimeter. for a cubie foot of gas at a 
temperature of sixty degrees (60°) Fahrenheit when satu- 
rated with water vapor and at an absolute pressure equiv- 
alent to thirty inches (30”) of mereury at thirty-two 
degrees (32°) Fahrenheit. 

(h) Tests to determine sulphur and hydrogen sulphide 


shall be made by approved standard methods to be mutually 
agreed upon. 
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(i) AM measuring equipment and all testing apparatus, 
devices and materials which are installed by Pure shall be 
installed at Pure’s election either at a Pure delivery point 
or at a Pure measuring and testing point on the producing 
platforms of the respective wells. upstream from the Pure 
delivery point for gas from such [1682] wells, and shall 
be of standard manufacture and type approved by Marine, 
and shall. with all related equipment, appliances and build- 
ings be installed, maintained and operated, or furnished, 
by Pure. at its expense. Marine’s approval shall not be 
withheld for a period in excess of 21 days after notice of 
installation by Pure to Marine. Marine may install and 
operate at Marine’s sole expense check measuring and 
testing euuipment at respective points at which Pure in- 
stalls Pure’= measuring and testing equipment, which shall 
not interfere with the use of Pure’s equipment. 


All measuring eyuipment and all testing apparatus, 
devices and materials which are installed at the Marine 
delivery points shall be of standard manufacture and type 
approved by Pure, and shall, with all related equipment, 
appliances and buildings be installed, maintained and 
operated, or furnished, by Marine at its expense at the 
Marine delivery points. Pure’s approval shall not be with- 
held for a period in excess of 21 days after notice of installa- 
tion by Marine to Pure. Pure and any purchaser of gas 
from Pure may install and operate at Pure’s or such pur- 
chaser’s sole [1683] expense check measuring and testing 
equipment at the Marine delivery points, which shall not 
interfere with the use of Marine’s equipment. 


(j) The accuracy of each party's and of any purchaser's 
measuring and testing equipment shall be verified at least 
once each month and at other times upon request by the 
other party. Tests for quality of the gas may be made at 
the time of testing equipment or at other times, but not 
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more often than once cach month, Notice of the time and 
nature of each test shall be given by the party who is mak- 
ing the test to the other party sufficiently in advance ex- 
cept neither party shall be required to give the other or 
any such purchaser this notice more than ten (10) days in 
advance of tests, to permit convenient arrangement for 
such other’s party and such purchaser’s representative to 
he present. In the event a recording gravitometer is in- 
stalled to continuously record the specific gravity of was. 
this gravitometer shall be tested by acme gravity balance. 
and the other equipment installed and operated by one 
party shall be tested by means and methods approved by 
the other party (which approval shal] not be withheld for 
[1684] a period in excess of ten (10) days after notice of 
such means and methods to be used by the party who has 
installed such equipment to the other party). Tests and 
adjustments shall be made in the presence of and observed 
by representatives of both Marine and Pure. and of such 
purchaser, if present. If, after proper notice, the party to 
whom notice is given, fails to have a representative pres- 
ent, the results of the tests shal] nevertheless be consid- 
ered accurate until the next tests. 4/7] tests made by a party 
or a purchaser installing operating equipment shall be 
made at such party's or such purchaser's expense, except 
that the party who has not installed the particular equip- 
ment involved shall bear the expense of tests made at its 
request if the inaccuracy found is two per cent (2%) or 


less. 


(k) If at any time any of the measuring or testing 
equipment is found to be out of service, or registering in- 
accurately in any percentage, it shall be adjusted at once 
to read accurately, within the limits preseribed by the 
manufacturer, If such equipment is out of [1685] service. 
or inaceurate by an amount exceeding two per cent (2%) 
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at a reading corresponding to the average rate of flow for 
the period since the last preceding test, the previous read- 
ings of such equipment shall be disregarded for any period 
definitely known or agreed upon, or if not so known or 
agreed upon, for a perod of sixteen (16) days or one-half 
of the elapsed time since the last test, whichever is shorter. 
The volume of gas delivered during such period shall be 
estimated by (i) using the data recorded by any check 
measuring equipment if installed and accurately register- 
ing. or if mot installed or registering accurately (i) by 
correcting the error if the percentage of error is ascertain- 
able by calibration test or mathematical calibration, or, 
if neither such method is feasible, (i11) by estimating the 
quantity. or quality. delivered, based upon deliveries under 
similar conditions during a period when the equipment was 
registering accurately. No correction shall be made for 
recorded inaccuracies of two per cent (2%) or less. Chart 
Integration and volume computations shall be made as 
acenrately as possible and within the accuracy prescribed 
by the [1686] manufacturer of the computing equipment 
used. 


(1) Marine and Pure have the right to inspect equip- 
ment installed or furnished by the other, and the charts 
and other measurement or testing data of the other, at 
all times during business hours; but the reading, calibra- 
tion and adjustment of such equipment and changing of 
charts shal! be done only by the party imstalling and furn- 
ishing the same. Each party shall preserve all original 
test data, charts, and other similar records, in its posses- 
sion. for a period of at least six (6) years. 


(m) The charcoal adsorption tests shall be made in 
accordance with Testing Code 101-43 as adopted by the 
American Gas Association, or some other approved method 
acceptable to both Marine and Pure shall be used, for test- 
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ing gas for condensate content; such test to be computed 
at four (4) ounces above an assumed atmospheric pressure 
of 14.7 pounds with the results adjusted to a pressure base 
of the number of pounds per square inch absolute which 
as to the respective quantities of gas involved, constitute- 
the pressure base at the time for the determination of the 
[1687] unit of volume under Subsection (c) of Section 4 
hereof. 


(n) Any and all tests made by Marine shall be made 
at Marine’s expense. 


(o) There shall be no tests for quality of condensate 
delivered commingled with gas hereunder. Condensate shall 
be metered by orifice meter in conformance with accepted 
practice and the metered volume shall be multiplied by a 
shrinkage factor to remove therefrom gases contained in 
solution by virtue of the pressure and temperature at which 
metering is accomplished. Said shrinkage factor shall be 
determined at least once each three (5) months er as often 
as found necessary, by Pure at the time of testing equip- 
ment (subparagraph (j) of this Section 4) by withdrawing 
a sample of condensate and determining by low temperature 
fractional distillation the volume percentage of hydrocarbon 
materials lighter than iso-pentane contained therein. The 
shrinkage factor shall be that percentage of iso-pentane and 
heavier hydrocarbons found by said analysis to be contained 
in the sample. 


(p) In the event Pure desires or requires gas to be de- 
livered by Marine at the Marine Delivery Point to Pure or 
to others as may be designated by Pure and the measure- 
ment, [1688] measurement equipment or tests for quality of 
such gas is different than that herein set out then this See- 
tion + shall be so revised insofar as such gas is concerned. 
Pure will reimburse Marine for its additional cost exclusive 
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of cost to Marine to compute gas volumes on pressure basis 
other than herein provided, if any, incurred as a result of 
such a revision. 


Section 5. Pressure: Pure shall make delivery of gas 
and condensate deliverable hereunder to Marine at a pres- 
~ure necessary to enable said gas to enter Marine’s gather- 
ing system at the point of delivery, provided that Pure shall 
not be required to deliver such gas and condensate at a 
pressure in excess of twelve hundred (1200) pounds per 
square inch gauge: however, Pure shall, if so desired by 
Marine, make deliveries of gas and condensate at any higher 
pressure not to exceed fifteen (1500) pounds per square inch 
gauge so long as any such higher pressure can be obtained 
from natural well pressure flowing through Pure’s equip- 
ment and so long as such higher pressure does not impair 
Pure’s ability to deliver the miniraum daily quantity pro- 
vided in Section 2. hereof. 


If at any time the natural pressure of any well [1689] or 
wells of Pure is not sufficient to deliver gas and condensate 
into Marine’s gathering system at the point of delivery 
against a working pressure not to exceed twelve hundred 
(1200) pounds per square inch gauge, Pure may install com- 
pressors to enable it to make such delivery; and if Pure does 
not so elect, Marine shall have the right, at Marine’s option, 
exercisable only to the extent a prudent operator would act 
under the same or similar circumstances, to instal] com- 
pressors for the purpose of reducing the working pressure 
of Marine’s gathering line or lines to which such well or 
wells are connected so that the well or wellS may deliver 
vas and condensate against the reduced working pressure 
therein. In the event Marine installs compressors, then the 
rate to be paid by Pure to Marine hereunder for all gas 
thereafter delivered from the well or wells connected to 
such compressors shall be increased one cent (1¢) per thon- 
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sand cubic feet of such gas compressed per state of com- 
pression required except in the event Pure has not accepted 
delivery of condensate prior to compression then the rate 
to be paid by Pure to Marine hereunder for all gas and 
condensate thereafter delivered from the well or wells con- 
nected to such compressors [1690] shal] be increased one 
and one-quarter cents (114¢) per thousand cubic feet of such 
gas compressed through one stage of compression and one 
cent (1¢) per thousand cubic feet of such gas compressed 
through each additional state of compression required. In 
event Marine installs and compresses gas hereunder, each 
stage of compression shall be of as high a compression ratio 
as a prudent operator would deem good practice in the same 
or similar circumstances and in yo event shail additiona! 
stages of compression be employed until the compression 
ratio of each stage of compression previously required ex- 
eeeds two to one. Marine shall pay Pure for gas which is 
delivered by Pure hereunder used by Marine as fue] in 
operating such compressors an amount per MCF equal to 
the price per MCF at the time being paid to Pure under 
the Marine-Tennessee Agreement less an amount per MCF 
equal to the gathering charge per MCF payable by Pure to 
Marine under Subsection (a) of Section 7 hereof. 


Marine shall make delivery of the gas gathered hereunder 
to or for the account of Pure at such pressure as Pure or 
the purchaser from Pure may request, not to exceed, how- 
ever, one thousand (1,000) pounds per square inch gauge; 
unless Pure makes delivery to Marine at a higher pressure 
[1691] as hereinbefore provided. In such latter event 
Marine will make delivery of the gas gathered at a pressure 
not exceeding that at which the gas is delivered by Pure 
so long as such higher pressure can be obtained and main- 
tained from natural well pressure flowing through Marine's 
equipment, or at such lesser pressure as may be maintained 
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under such conditions, but in no event less than one thou- 
sand (1.000) pounds per square inch gauge. 


Section 6. Delivery Points: 


(a) The delivery points for gas and condensate which 
are produced from fields which were producing at January 
1, 1956, and delivered by Pure hereunder shall be at the 
delivery points at which gas and condensate are at the date 
hereof being delivered by Pure to Marine. 


The delivery points for gas and condensate in any new 
feld discovered after January 1, 1956, shall be at a central 
point in each such field. Pure agrees to construct, operate 
and maintain, at Pure’s expense, such pipe line or pipe 
lines as may be necessary to enable Pure to deliver to 
Marine from Pure’s well or wells the gas and condensate 
deliverable hereunder to said delivery point. 


[1692] 


The respective delivery points established under this 
subdivision (a) are sometimes called “Pure delivery point.” 


(b) The delivery points for gas deliverable by Marine 
to Pure shall be, as to gas deliverable by Marine to TEN- 
NESSEE GAS TRANSMISSION COMPANY for the ac- 
count of Pure under the aforementioned Agreement dated 
March 16, 1950, between Tennessee and Marine, at the 
present delivery point for such gas at or near the tail gate 
of Marine’s plant. 


The delivery point for all condensate delivered from 
Marine to Pure shall be at the tanks of Pure on the plant 
site of Marine. 


The delivery point for gas delivered to Pure, or to pur- 
chasers from Pure other than Tennessee, shall be at a 
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point or points on or near Marine’s plant site mutually 
agreeable to Marine and any other parties involved. 


The respective delivery points established under this 
subdivision (b) are sometimes called the “Marine delivery 
point”. 

(c) At the Pure delivery points or at the Pure measuring 
and testing points provided for in Section 4 [1693] hereof, 
Pure shall install, operate and maintain, at its expense, 
suitable mechanical equipment for separating the gas and 
condensate and free water produced with the condensate 
and orifice meters of standard type for the separate mea- 
surement of the gas and condensate delivered to Marine 
hereunder, Pure’s equipment shall include suitable devices 
for draining off free water. The lines of Pure in which are 
installed the orifice meters separately measuring the gas 
and the condensate shall be jointed downstream of the 
meters and the point of delivery to Marine shall be at a 
pipe flange installed by Pure on its line at a point down- 
stream of said joinder of lines. 


At the Marine delivery points for gas, Marine shall in- 
stall, operate and maintain, or cause to be installed. oper- 
ated and maintained, at Marine’s expense the necessary 
orifice meters and other measuring equipment of standard 
type for the measuring of gas delivered by Marine to or 
for the account of Pure. 


Section 7. Compensation, The compensation to be paid 
by Pure to Marine for the services of Marine in gathering 
the gas and condensate subject to this agreement and 
separating condensate from the gas at Marine's plant, 
[1694] and for performing all other services provided for 
hereunder exclusive of compression, shall be as follows: 


As used herein the words “excess gas” shall mean the 
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quantities of gas gathered hereunder in excess of the first 
62.500 MCF of gas per day. 


(a) For the first 62,500 MCF of gas per day, whether 
received from dedicated leases in fields now connected to 
Marine's gathering system or new fields hereafter connected 
— four cents (4c) per MCF. 


(b) For all excess gas received from dedicated leases in 
Selds now connected to Marine’s gathering system — three 
cents (3c) per MCF. 


(ec) For all excess gas received from dedicated leases 
in new fields hereafter connected to Marine’s gathering 
system. the rate per MCF of gas per day set forth in the 
Gas Table annexed hereto as Exhibit “B” which is appli- 
cable to the respective field from which such gas is pro- 
duced. 


The total quantity of gas gathered hereunder during 
the respective billing periods shall be determined from 
the meter of Marine at the Marine delivery point for gas. 
Such total quantity shall be allocated between the [1695] 
respective fields from which deliveries are made on the 
basis of the respective meters of Pure for such fields at 
Pure delivery points or the Pure measuring and testing 
points, and the respective meters of other operators for 
the respective fields from which gas and condensate com- 
mingled with gax and condensate delivered hereunder has 
been produced and received into Marine’s gathering system. 
The daily quantities gathered during the respective billing 
period shall be the daily average of the total quantity 
gathered during such billing period, and the daily quantities 
gathered from the respective fields shall be the daily 
average of the portion of the total quantity gathered here- 
under which is allocated to such field, 
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Section 8. Taxes: Pure shall pay all Federal and State 
of Louisiana production, severance, gathering and similar 
taxes which are now or may hereafter be levied or assessed 
in respect of or applicable to the gas and condensate 
gathered hereunder, and all new or additional or increased 
taxes which may be so levied or assessed, provided. how- 
ever, that if Marine operates a processing plant under the 
provisions of Section 11(¢) hereof, Marine shall pay its 
pro rata share of all taxes on condensate [1696] and all 
other products so derived from such processing plant. If 
any of the taxes to be paid by either of the parties here- 
under are paid by the other party, then the party paying 
the tax shall be entitled to reimbursement for the amount 
thereof. The amount for which reimbursement is to be 
made by either party to the other may be billed monthly 
or at the end of each calendar vear, payment to be made 
twenty (20) days after billing. 


Section 9. Billing and Payment: For the purpose of 
billing and accounting for gas and condensate delivered 
hereunder, the day shall begin at 7:00 A.M. and extend to 
7:00 A.M. of the following day, and the calendar month 
shall begin at 7:00 A.M. on the first day of the calendar 
month and extend to 7:00 A.M. of the first day of the next 
succeeding calendar month. Settlement shall be made by 
check for all gas gathered during any calendar month, 
and for any other accounts payable, on or before the 
twentieth (20th) day of the next sueceeding calendar month. 


On or before the 10th days of each month Pure and 
Marine shall render to the other, and in addition shall 
render to third parties as they may be directed by the 
other party a statement showing the amount of gas and 
con- [1697] densate measured by each at their respective 
delivery or measuring and testing points during the pre- 
ceeding month, with sufficient information to explain and 
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support any adjustments made in determining the amount 
of gas and condensate measured. 


Section 10. Term: This contract shall be in force from 
its date, and for a term commencing at 7:00 o’clock A.M. 
on its effective date as provided in Section 19 hereof, to 
7:00 A.M. on March 1, 1971. 


Section 11. Separation and Processing Plants: 


(a) Pure shall separate the gas and condensate and 
free water and, after recombining the gas and condensate 
deliver the same to the Marine gathering system at the 
Pure delivery points. Marine agrees to erect, install, main- 
tain and operate at Marine’s sole cost, risk and expense, 
in connection with its gathering system, a plant to mechan- 
ically separate the condensate from the gas delivered here- 
under, and Marine will redeliver to Pure, free of cost and 
expense to Pure, in storage to be furnished by Pure at 
Pure’s expense, all of the condensate so recovered. Marine 
will at its expense install and operate such dehydrating 
equipment as may be required to enable Marine to [1698] 
comply with its obligation under Section 3 hereof to dehy- 
drate such gas. In the event the gas and condensate, or 
either of them, gathered by Marine hereunder is commin- 
gled with gas and condensate, or either of them, gathered or 
purchased by Marine from others, the amount of condens- 
ate attributable to Pure’s gas shall be equal to that propor- 
tion of Marine’s total plant condensate production that the 
total metered condensate volume plus the liquid content of 
the gas of Pure (determined as provided in paragraph (m) 
of Section + hereof) bears to the metered volumes of all 
condensate received by Marine plus the liquid contents of 
all gas so determined and received by Marine. Marine's 
mechanical seperation plant shall be of such a character 
and design to recover as much, if not more condensate as 
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Pure has separated from its gas and recombined with said 

gas before delivery to Marine. Marine’s mechanical sep- 

aration plant shall be operated by Marine at its maximum 
» efficiency within the limits of the equipment installed. Ma- 
rine agrees to provide, free of cost to Pure, at or adjacent 
to Marine’s plant site, a location upon which Pure may 
erect and maintain storage facilities, with capacities total- 
ing up to [1699] thirty-five thousand (35,000) barrels of 
R condensate. In the event the method of allocating con- 
densate between Pure and other parties should for any 
reason become inequitable to Pure or to such other parties, 
Marine will cooperate with Pure in endeavoring to amend 
this agreement and the agreements with such other parties 
so as to provide for more equitable method of allocation. 


(b) Pure reserves and shall have the right, at Pure’s 
election, cost and expense to erect. maintain and operate 
or cause to be erected, maintained and operated, a plant 
connected with Marine’s system at any point selected by 
. Pure, for the processing of gas delivered hereunder, and 
Pure shall retain all of the products derived from any 
such processing of the gas attributable to Pure. provided 
any such gas shall, if redelivered to Marine by Pure, after 
processing by Pure, meet the minimum requirements set 
forth in Section 3 and 5 hereof, and Marine shall not enter 
into any contract relative to gas purchased or acquired by 
Marine from others and commingled by Marine with gas 
delivered by Pure to Marine hereunder which contract will 
. restrict or prevent Pure from entering into a contract with 

others whose [1700] gas is so commingled with that de- 
| livered hy Pure to Marine hereunder, for the processing 
of such commingled gas. 


(ce) Marine may, with the consent of the subject to 
' the approval of terms and conditions by Pure, install or 
‘ause to be installed a plant to process the gas delivered 


bas 
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hereunder after such gas has been processed in Marine's 
mechanical separation plant, in which event Pure shall re- 
ceive one-half (12) of the net proceeds derived from the 
products so recovered. 


Section 12. Extensionof Gathering System: The leases 
of Pure whieh are and shall be subject to this agreement 
are those now held which are described in Exhibit “A” 
hereto annexed and made a part hereof, and those in which 
interests are hereafter and during the term hereof acquired 
by Pure which cover areas situated in any field (as the 
word “field” is hereinafter in this Section 12 defined) con- 
taining leases dedicated hereunder within the Gulf of Mex- 
ico Field. Whenever Pure shall obtain additional lease 
interests In any such field, it shall advise Marine thereof in 
writing and the parties shall execute an amendment to 
Exhibit “A™ describing said lease interests and the area in 
which the same are held. The execution [1701] of such 
amendment shall not, however, be a condition precedent to 
the effectiveness of the dedication herein made. Pure ded- 
icates to the performance of this agreement all gas and 
condensate in and under and produced from the reserves 
attributable to Pure’s interest in each and all of such leases. 
Such leases shall, however, be subject to Pure’s right to 
release of such of said leases and reserves which Marine 
tmnay become obligated to release under this Section 12, or 
which are otherwise released under the terms of this section. 


It is agreed, however, that if Leases Nos. 7, 8, or 9 de- 
scribed in Exhibit “A”, are by Pure made subject to pool- 
ing, unitization or joint development agreements which also 
cover the leases of others on the same structure, as to all 
of the gas and condensate rights under the areas covered 
by such leases, or any portion thereof, and Pure’s participa- 
tion under such agreement is less than fifty per cent (50%) 
and the other parties thereto are unwilling for the gas and 
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condensate rights of Pure subject to such pooling, unitiza- 
tion or joint development agreement to remain subject to 
this agreement, then the interest of [1702] Pure which are 
subject to such pooling, unitization or joint development 
agreement and the gas and condensate attributable thereto 
shall be released from this agreement and dedication hereto. 
Pure shall give written notice to Marine of the existence 
of such pooling, unitization or joint development agreement 
and the written statement of such other parties of the un- 
willingness of the other parities thereto to Pure’s interests 
remaining subject to this agreement, and thereupon such 
interests shall be released from this agreement without any 
act by Marine being required. 


Notwithstanding any provisions of this agreement or of 
this Section 12 to the contrary, if under the terms or pro- 
visions of any agreement or lease under which any lease 
or lease interests were acquired by Pure after March 15, 
1950, such leases or lease interests are prohibited from ded- 
ication hereunder, such leases and lease interests and the 
gas and condensate attributable thereto shall not be or be- 
come subject to this agreement. There are also excepted 
from dedication hereunder the interest of Pure under the 
leases in the Creole Field which are described and referred 
to under the letter agreement between Pure and Marine 
dated March 22, 1950. 


[1703] 


For the purposes of this Section 12 “field” shall mean 
a geological structure. Reserves of any field are to be the 
sum total of the reserves in all reservoirs associated with 
such geological structure. “Reserves” shall include all prov- 
en reserves. 


In the event Pure discovers or develops a new field and 
the recoverable reserves within such field and attributable 
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to the lease interest of Pure which are dedicated to the per- 
formance of this agreement, are within the limits of any of 
the quantities shown in Exhibit B hereto annexed in the 
column headed “Recoverable Gas Reserve In Billion Cubic 
Feet”. either initially or at any time after the drilling of 
development wells, Marine shall be obligated to build or 
extend its gathering system five (5) miles for each fifty 
billion eubie feet of such recoverable reserves of Pure, 
not to exceed, however, a tota! distance of thirty (30) miles 
from shore. The distance of any such extension shall be the 
shortest straight line between the proposed delivery point 
in the new field and the accepted shore line. If any such 
new field of Pure is at a distance beyond the limit of 
Marine's obligation to build or extend its gathering [1704] 
system. then Pure shall have the option of paying Marine 
the full cost of any excess length of line. If Pure does 
not elect to pay Marine for the full cost of any excess 
length of line, Marine shall have the option, for a thirty 
(30) day period, to pay for such excess line and failing 
to do so, shall release from this agreement the dedicated 
reserves of gas and condensate from such new field. Upon 
such release the lease interests in such field and the gas 
and condensate attributable thereto shall no longer be 
subject to this agreement. 


Marine agrees that within one hundred eighty (180) 
days after the determination of the gas reserves, attribu- 
table to the interest of Pure in a new field dedicated hereto 
under the foregoing provisions of this Section and the 
election of Pure, or of Marine, to bear the cost of the excess 
length of line. if any, Marine will complete the installation 
of the additions or extension of its gathering system and 
mechanical separation plant required to render service here- 
under to such new field. 


The determination of the total quantity of recoverable 
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proved gas and condensate reserves of Pure originally in 
place with respect to such interests in such new field [1705] 
shall be made by mutual agreement from time to time upon 
the request of either party to the other, but not more 
often than once each year, and, if they are unable to agree, 
then such determination shal] be made by arbitration. Pure 
agrees to make available to Marine, or to the arbitrators, 
all geological well and reservoir data and information in 
its possession or in possession of the operator of such field 
relating to such field. As used herein the phrase “orig- 
inally in place” shall mean originally in place on the date 
of the initial delivery of gas and condensate from such 
field. As used herein the phrase “recoverable proved” 
shall mean the reserve proved by the wells then drilled and 
recoverable from said wells, calculated to atmospheric 
abandonment in the reservoir and computed at the pres- 
sure base at the time applicable under Subsection (¢) of 
Section + hereof. 


Section 13. Warranty ad Indemnity. Pure warrants 
title to all gas and condensate delivered hereunder, that it 
has the right to deliver the same, and that such gas and 
condensate are free from liens and adverse claims of every 
kind and agrees to indemnify and save Marine harmless 
against all loss, damage and expenses of every character 
on account of royalties, overriding royalties, payments out 
of production, taxes and other payments or charges on the 
gas and condensate [1706] applicable before or upon de- 
livery to Marine (other than taxes payable by Marine 
hereunder), and also on account of any and all liens and 
adverse claims asserted against such gas and condensate. 
It is agreed, however, that Marine shall make no elaim or 
demands upon Pure hereunder for or on account of the 
loss of any investment or for any expenditures made by 
Marine in performance of its obligations hereunder, by 
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reason or on account of any such prior lien or adverse 
claim. 


Pure agrees that it will pay all royalties, overiding roy- 
alties, payments out of production and like charges on all 
natural gas and condensate delivered hereunder. 


In the event of assertion of any claims against Marine 
on account of liens or adverse claims or charges of any 
kind. Pure will make available for use by Marine in de- 
fending such claims all title information and date and in- 
struments affecting title in Pure’s possession which relate 
to the applicable lease or leases and the gas and condensate 
produced therefrom. 


Marine agrees that the gas and condensate gathered 
by it hereunder will be redelivered to or for the account 
of Pure free and clear of liens created by Marine or which 
may arise by reason of any operations carried on [1707] 
by Marine which it may be obligated or permitted to carry 
on under the terms of this agreement, save and except, 
however, such liens or claims as Marine may have or be 
entitled to assert by reason of any failure on the part of 
Pure to perform its obligations under this agreement. 


Section 14. Easements and Responsibility for Gas and 
Condensate: 


(a) Marine shall, in so far as Pure is able to convey 
such rights, have an easement and servitude on the areas 
subject to Pure’s leases for the purpose of installing, 
operating and maintaining Marine’s gathering system and 
related facilities and equipment, with the right to remove 
the same before, or within a reasonable time after, the 
expiration of this contract; and, Marine shall at all rea- 
sonable times have the right to free access to any part 
of Pure’s leasehold and appurtenances thereon for any pur- 
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pose connected with any matter or thing covered by this 
contract. 


(b) As between the parties hereto, Pure shall be in 
exclusive control and possession of the gas and condensate 
deliverable hereunder until delivered to Marine’s gather- 
ing system, and until so delivered shall be solely [1708] 
responsible for any and all injury (including death) or 
damage to persons or property, other than to employees or 
property of Marine caused thereby. After delivery to 
Marine, Marine shall be deemed to be in exclusive control 
and possession of said gas and condensate and shall be 
solely responsible for any and al] injury (including death) 
or damage to persons or property. other than to employees 
and property of Pure, caused thereby, after delivery by 
Marine to Pure of condensate removed by Marine from 
the gas of Pure, Pure shall be in exclusive control and 
possession of said condensate and shall thereafter be solely 
responsible for any and all injury (including death) or 
damage to persons or property, other than to employees 
or property of Marine, caused thereby. 


It is agreed, however, that Marine shall not be responsible 
or accountable in any way to Pure for gas or condensate 
delivered hereunder, except for gas used as fuel in plant 
operations and gas and condensate lost by reason of negli- 
gence on the part of Marine or vented by Marine solely 
because of the operating requirements of its gathering 
system and other facilities. In no event shall Marine be 
obligated to account for gas vented or lost by reason of 
any oceurrence which constitutes a force majeure here- 
under, [1709] or pursuant to any request or requirements 
of Pure or Tennessee or other purchaser of gas from Pure. 


Section 15. Operations of Pure: Pure agrees to drill a 
sufficient number of wells, at Pure’s expense, and to Keep 
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its well in good condition to deliver the contract quantity 
of gas under the aforementioned Marine-Tennessee Agree- 
tment and hereunder; provided, however, in performing this 
covenant and the provisions of Section 2 hereof Pure shall 
in no event be required to do more than a reasonably pru- 
dent operator would do under the same or similar circum- 
stances in order to reasonably develop Pure’s leases for the 
recovery of the gas reserves therein, or to drill or rework 
any well solely for the purpose of increasing or maintaining 
deliverability under said Marine-Tennessee Agreement or 
hereunder if in Pure’s opinion, reached in good faith, such 
well. if drilled or reworked would not be productive in 
quantities sufficient to recover the cost of drilling and re- 
working operations. operating the well and a reasonable 
profit thereon. Pure shall also have the right to abandon 
or surrender any well or lease which in Pure’s opinion, 
reached in good faith, is not capable, or if theretofore pro- 
ductive, has ceased to be capable of producing gas and con- 
[1710] densate. or either of them, in paying quantities, and 
such leases so abandoned or surrendered shall cease to be 
dedicated hereunder. Pure shall also have the right to use 
cas produced from any leases for developing and operat- 
ing Pures leases in the Gulf of Mexico Field, and the right 
tO Operate its properties free from any control by Marine 
and in such manner as Pure, in its sole discretion, may 
deem advisable, including, without limitation, each and all 
of the foregoing rights and also the right to drill new wells, 
to repair and rework old wells. Pure agrees, however, that 
in exercising the foregoing rights, it will act as a reasonably 
prudent operator would act under similar circumstances. 


Section 16. Regulatory Bodies: This contract shall be 
subject to all valid applicable State and Federal laws, and 
orders, directives, rules and regulations of any govern- 
mental body or official having jurisdiction. 
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Section 17. Force Majeure: If either Marine or Pure 
is rendered unable, wholly or in part, by force majeure or 
any other cause of any kind not reasonably within its con- 
trol, to perform or comply with any obligation or condition 
of this contract, upon giving notice and reasonably full 
particulars to the other parties such obligation or condition 
[1711] shall be suspended during the continuance of the 
inability so caused and such party shal] be relieved of 
liability and shall suffer no prejudice for failure to per- 
form the same during such period: provided, obligation to 
make payments then due for gas and condensate delivered 
hereunder shall not be suspended, and the cause of suspen- 
sion (other than strikes and lockouts) shall be remedied so 
far as possible with reasonable dispatch. Settlement of 
strikes and lockouts shall be wholly within the discretion 
of the party having the difficulty. The term “force majeure” 
shall include, without limitation by the following enumera- 
tion, acts of God and the public enemy, the elements, fire, 
accidents, breakdowns, strikes and any other industrial, 
civil or public disturbance, inability to obtain materials, 
failure of carriers to transport or furnish facilities for 
transportation, rules and regulations with regard to trans- 
portation by common carrier, floating equipment, supplies 
or permits or failure of gas supply, and any laws, orders, 
rules, regulations, acts or restraints of any government or 
governmental body or authority, civil or military, and also 
the failure of any purchaser of gas from Pure to take gas 
because of any event or occurrence of the character here- 
[1712] in defined as constituting a force majeure. 


Section 18. Arbitration: Each controversy between Ma- 
rine and Pure concerning matters relating to a determina- 
tion of recoverable reserves or the quantity or quality of 
gas and condensate delivered or tendered hereunder, or to 
measurements and tests thereot, or matters of accounting. 
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shall be submitted to arbitration by a board of three arbi- 
trators (who shall act as amicable compounders) upon the 
written request of Marine or of Pure, which request shall 
name one arbitrator. The party receiving such notice shall 
within ten (10) days thereafter, by notice to the other, name 
the second arbitrator, or. failing to do so, the second arbi- 
trator shall be appointed by the judge senior in service of 
the United States District Court for the Southern District 
of Texas upon request of any party involved. The two (2 
arbitrators so appointed shall name the third, or failing 
so to do within ten (10) days, the third arbitrator may be 
appointed by said senior judge. 


The arbitrators so appointed shall promptly hear and 
determine the questions submitted, after written notice to 
the parties of the time and place of the hearing, at which 
each party shall be entitled to be heard, and [1713] shall 
render their decision within sixty (60) days after appoint- 
ment of the third arbitrator. If within said period a decision 
is not rendered by the board or a majority thereof, new 
arbitrators may be named and shall act hereunder at the 
election of either Marine or Pure in like manner as if none 
had been previously named: provided, however, that if the 
tnatter submitted to arbitration concerns a lease or leases 
containing recoverable proved reserves or alleged recover- 
able proved reserves dedicated hereunder but not connected 
to Marine’s gathering system and if said lease or leases 
will expire of their own primary term within ninety (90) 
days or less after the end of the sixty (60) day arbitration 
period above provided, then failure of the arbitrator to 
render a decision shall vest in Pure the option, upon writ- 
ten notice to Marine, of removing from dedication here- 
under each such expiring lease. All expenses of arbitration 
nereunto shall be shared equally by the parties hereto. 
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Section 19. Waiver, Notices. Assignment and Miscel- 
laneous: (a) No waiver by Marine or Pure, of any default 
of the other under this contract, shall operate as a waiver 
of any future default, whether of a like or a diferent 
character. 


[1714] 


(b) Every notice, request, statement or bill provided 
for in this contract shall be in writing directed to the party 
to whom given, mailed or delivered to it at its post office 
addresses as follows: 


Marine: The Marine Gathering Company 
Texas National Bank Building 
Houston 2, Texas. 


Pure: The Pure Oil Company 
P. O. Box 239 
Houston 1, Texas. 


or at such other post office address as any party shall from 
time to time designated as its address for such purpose by 
registered letter addressed to the other parties. 


(c) This agreement shall bind and inure to the respec- 
tive successors and assigns of the parties hereto but no 
assignment shall relieve Pure of its obligations to Marine 
unless the assignee of Pure, in writing delivered to Marine, 
assumes and agrees to perform all of Pure’s obligations 
hereunder in so far as relates to the interest in dedicated 
reserves, and gas and condensate attributable thereto, cov- 
ered by the assignment. 


(d) This agreement will be and become effective as be- 
tween the parties whenever appropriate orders have been 
entered by the Federal Power Commission granting the 
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necessary authority, consent or certificates of public [1715] 
convenience and necessity authorizing the respective par- 
ties to this agreement and to the agreement of even date 
herewith between Marine, Pure and Tennessee entitled 
“Agreement Relating To Contracts”, to do and perform 
all acts and things necessary to perform their respective 
obligations under said agreements, upon and containing 
terms and conditions satisfactory to said respective parties. 


The effective date and time of this agreement will be 
7:00 o'clock A.M. on the first day of the first calendar 
month after the date shown on page 1 hereof, if made 
so effective by such order of the Federal Power Commis- 
sion and provided also that said Agreement Relating To 
Contracts is made effective by such or another order of 
said Commission at the same date and time, or the effective 
date of this agreement shall be at 7:00 o’clock A.M. on 
such later date as said order or orders of said Commission 
may make this agreement and said Agreement Relating 
To Contracts effective, or if said order or orders do not 
make said agreements effective on one or the other of said 
dates, this agreement and said Agreement Relating To 
Contracts shall be effective at 7:00 o’clock A.M. on the 
first day of the calendar month following the date [1716] 
upon which said order or orders, or the last thereof issued, 
becomes final. In the event it becomes unnecessary in law 
to obtain such order or orders of the Federal Power Com- 
mission this agreement shall be effective at 7:00 o’clock 
A.M. on the first day of the first calendar month following 
determination by agreement of the parties or by arbitration 
hereunder that such order or orders are unnecessary. 


IN WITNESS WHEREOF, this contract is executed in 
two (2) counterparts, each of which shall be an original, 
this 2nd day of January, 1957. 
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Tue Marine GaTHERING CoMPANY 


By /s/ G. Burton Liese 
President 
(SE A L) 


Attest: 


/s/ Howard M. Temple 


Secretary 
Tue Pure Orr ComMpayy 
By /s/ Chase E. Sutton 
Agent and Attorney-in-Fact 
(SEAL) 
Attest: 


/s/ J.O. Harper 
Asst. Secretary 
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EXHIBIT “A” 


1. State Lease No. 870, OCS No. 0203, covering all of Block 
23, Vermilion Area, dated November 26, 1946, and re- 
corded in Conveyance Book 186, Page 385, Entry No. 
90797, Records of Vermilion Parish, Louisiana. 


2. State Lease No. 878, OCS No. 0204, covering the South 
Half of Block 38, Vermilion Area, dated November 26, 
1946, and recorded in Conveyance Book 186, Page 395, 
Entry No. 90802, Records of Vermilion Parish, Lou- 
isiana. 


ie 
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State Lease No. 879, OCS No. 0205, covering the North 
Half of Block 38, Vermilion Area, dated November 26, 
1946. and recorded in Conveyance Book 186, Page 397, 
Entry No. 90803, Records of Vermilion Parish, Lou- 
isiana. 

State Lease No. 880, OCS No. 0206, covering the North 
Half of Block 39, Vermilion Area, dated November 26, 
1946. and recorded in Conveyance Book 186, Page 399, 
Entry No. 90804, Records of Vermilion Parish, Lou- 
isiana. 

State Lease No. $82, OCS No. 0207, covering the West 
Half of Block 42, Vermilion Area, dated November 26, 
1946, and recorded in Conveyance Book 186, Page 403, 
Entry No. 90806, Records of Vermilion Parish, Lou- 
islana. 

State Lease No. 1091, OCS No. 0208, covering the East 
Half of Block 42. Vermilion Area, dated June 19, 1947, 
and recorded in Conveyance Book 193, Page 221, Entry 
No. 92404. Records of Vermilion Parish, Louisiana. 
State Lease No. 1126, OCS No. 0216, covering the South- 
east Quarter of Block 39, West Cameron Area, dated 
July 18, 1947, and recorded in Conveyance Book 65, 
Page 319, Entry No. 52187, Records of Cameron Parish, 
Louisiana. 


State Lease No. 1142, OCS No. 0219, covering the North- 
east Quarter of Block 62, West Cameron Area, dated 
July 18, 1947, and recorded in Conveyance Book 65, 
Page 329, Entry No. 52192, Records of Cameron Parish, 
Louisiana. 

State Lease No. 1428, OCS No. 0220, covering the South 
Half of Block 99, West Cameron Area, dated May 10, 
1948, and recorded in Conveyance Book 68, Page 297, 
Entry No. 53808, Records of Cameron Parish, Louisiana. 
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State Lease No. 879, OCS No. 0205, covering the North 
Half of Block Ss, Vermilion Area, dated November 26, 
1946, and recorded in Conveyance Book 186, Page 397, 
Entry No. 90803, Records of Vermilion Parish, Lou- 
isiana. 

State Lease No. 880, OCS No. 0206, covering the North 
Half of Block 39, Vermilion Area, dated November 26, 
1946, and reeorded in Conveyance Book 186, Page 399, 
Entry No. 90804. Records of Vermilion Parish, Lou- 
islana. 

state Lease No. $82, OCS No. 0207, covering the West 
Halt of Block +2, Vermilion Area, dated November 26, 
1946. and recorded in Conveyance Book 186, Page 403, 
Entry No. 90806, Records of Vermilion Parish, Lou- 
islana. 


State Lease No. 1091, OCS No. 0208, covering the East 
Half of Block 42. Vermilion Area, dated June 19, 1947, 
and recorded in Conveyance Book 193, Page 221, Entry 
No. 92404. Records of Vermilion Parish, Louisiana. 


State Lease No. 1126, OCS No. 0216, covering the South- 
east Quarter of Block 39, West Cameron Area, dated 
July aS 1947, and anced in Conveyance Book 65, 
Page 319, Entry No. 52187, Records of Cameron Parish, 
ee 


State Lease No. 1142, OCS No. 0219, covering the North- 
east Quarter of Block 62, West Cameron Area, dated 
July 18, 1947, and recorded in Conveyance Book 65, 
Page 329, Entry No. 52192, Records of Cameron Parish, 
Louisiana. 


State Lease No. 1438, OCS No. 0220, covering the South 
Half of Block 99, West Cameron Area, dated May 10, 
194%, and recorded in Conveyance Book 68, Page 297, 
Entry No. 53808, Records of Cameron Parish, Louisiana. 
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in his absence or in the case of his being indisposed, 
where time is of the essence, the Vice-President, Robert 
C. Ledford, be and they hereby are authorized, em- 
powered and directed to execute, or cause to be exe- 
cuted, in the name and behalf of this Company, and 
to file, or cause to be filed, with the Federal Power 
Commission, Washington 25, D.C., applications for 
certificates of public convenience and necessity in the 
form prescribed by the Federal Power Commission, 
and the Secretary of this Company be, and he hereby 
is, authorized and directed to affix the seal of this Com- 
pany to said applications and attest the same, if neces- 
sary; and further 


RESOLVED, that G. Burton Liese or Robert C. 
Ledford be and they hereby are authorized to sign 
said applications, and all instruments necessary or inci- 
dental in connection therewith, and to file the same 
with the Federal Power Commission, Washington 25, 
D.C., and to do and perform in the name and on behalf 
of this Company, every act whatsoever requisite or 
necessary to be done in the premises. 


I do further certify that said resolution has not been in 
any wise amended, annulled or rescinded and that the same 
is in full force and effect at the date hereof. 


WITNESS my hand and the seal of said corporation this 
21st day of July, A.D., 1958. 
/s/ Howarp M. Tempie 
Howard M. Temple 
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[1720] 


The foregoing Certificate was subscribed and sworn to 
before me this 31st day of July, 1958. 


/s/ Dororuy Q. Ricx 
Notary Public in and for Harris 
County, Texas 


My Commission Expires June 1. 
1959 
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STATE OF TEXAS 
COUNTY OF HARRIS § 


The undersigned, G. Burton Liese, having been first duly 
sworn, deposes and says that he is President of Common- 
wealth Oil Company, the applicant named in the foregoing 
application, that he has executed the within application for 
and on behalf of the applicant, that he is familiar with said 
application and the contents thereof and that. to the best 
of his knowledge, information and belief, the facts set forth 
therein are true. 

/s/ G. Burron Liese 
G. Burton Liese 


Sworn to and subscribed before me this 31st day of July, 
1958. 
/s, Dororuy F. Ricx 
Notary Public in and for Harris 
County, Texas 


My Commission Expires June 1, 
1959 
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BILL OF SALE AND AGREEMENT 


THIS BILL OF SALE AND AGREEMENT, made as 
of the lst day of September, 1955, by and between The 
Marine Gathering Company, a Delaware corporation (here- 
inafter referred to as “Marine”), and Commonwealth Oil 
Company, a Florida corporation (hereinafter referred to 
as “Commonwealth”), 


WITNESSETEH: 


WHEREAS, at a meeting of the Board of Directors of 
Marine duly called and held on the 1st day of September, 
1955, there was declared a dividend out of the retained 
earnings of Marine payable in properties, such dividend to 
be effective as of said date and to be distributed to Com- 
monvwealth as the holder of the common stock of Marine; 
and 


WHEREAS, the properties to be delivered and trans- 
ferred ax such dividend were to consist of the real estate, 
the gathering and related facilities of Marine in the Roll- 
over Field, offshore of and in Cameron and Vermilion 
Parishes, Louisiana, the tangible personal property of 
Marine, and certain other assets and properties, all as de- 
scribed in the resolutions adopted at said meeting, and as 
hereinafter set forth in this Agreement; and 


WHEREAS, by manual or other delivery and/or instru- 
ments of assignment and transfer, and other documents 
delivered heretofore or conterporanecously herewith Ma- 
rine has assigned and transferred unto Commonwealth, as 
of September 1, 1955, certain of the other property and 
assets of Marine constituting a part or portion of such 
dividend; and 


> 
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WHEREAS, Marine desires to make certain that Com- 
monwealth shall acquire as of the aforesaid date all of the 
properties and assets of Marine of whatsoever character 
and wheresoever situated intended to be transferred under 
and pursuant to the terms of such dividend so declared by 
the Board of Directors of Marine, and by this Agreement 
and Bill of Sale Marine intends to assign and transfer to 
Commonwealth, its suecessors and assigns, all of the prop- 
erty and assets of Marine which are not or have not here- 
tofore been transferred, assigned and conveyed to Com- 
monwealth by specific deeds or instruments of transfer or 
acts of transfer as aforesaid; 


NOW, THEREFORE, in consideration of the premises 
and of the sum of Ten Dollars ($10) lawful money of the 
United States of America and other valuable considera- 
tions, the receipt whereof is hereby acknowledged, and in 
consideration of the covenants and agreements of Common- 
wealth herein contained, Marine has assigned and trans- 
ferred, and by these presents does assign and transfer to 
Commonwealth, its suecessors and assigns, all of the prop- 
erty and assets of Marine other than the following: 


(1) Cash on hand or in banks: 

(ii) Marine*’s gas purchase and gas sales contracts 
relating to the purchase and sale of gas in the Roll- 
over Field, offshore and in Cameron and Vermilion 
Parishes, Louisiana; 

(iit) All marketable securities owned by Marine; 

(iv) Accounts receivable of Marine outstanding on 


September 1, 1955; and 


(v) Automobiles, trucks or other motor vehicles: 


(1723) 


6S 


policies of insurance and fidelity bonds and any rights 
or claims arising thereunder. 


Without intending thereby to limit the generality of the 
foregoing description of the properties and assets so con- 
veyed, assigned and transferred from Marine to [1724] 
Commonwealth. there are expressly described the following 
properties and assets intended hereby to be so transferred, 
assigned and conveyed from Marine to Commonwealth, 
to-wit: 


(a) All interest of Marine in the properties and 
other assets of the joint venture operating under and 
standing in the name “Dela Oil Company”, whereso- 
ever situated: 


(b) All supplies, stock on hand and materials, all 
stationery and other supplies, all office furniture and 
fixtures, all machinery, tools, and equipment and appli- 
ances of every kind and nature, whether in the posses- 
sion of Marine or in transit, or in the possession of any 
other person, firm or corporation; and 


(c) If and to the extent that the same has not been 
assigned or transferred effectively by separate instru- 
ments of assignment or transfer or by manual delivery, 
all claims, tax refunds or claims therefor, claims for 
abatement of taxes, demands, rights, equities and 
choses in action, and the proceeds thereof; all books 
of account, records, files, papers and documents; all 
muniments of title to and evidences of ownership of 
Marine (except to the properties expressly excepted 
from the terms of this conveyance as set out above); 
and all other personal property, whether tangible or 
intangible, of every nature and wheresoever situated 
except as aforesaid). 


ad 
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Commonwealth, by its execution hereof, agrees to assume 
and hereby does assume and agree to pay all of the debts, 
liabilities, and obligations hereinafter set forth, to-wit: 


(I) All accounts payable of Marine existing on 
September 1, 1955, and set out and listed on Schedule 
A hereto annexed; 


(II) The notes payable of Marine outstanding on 
September 1, 1955, and set out and listed on Schedule 
A hereto annexed; and 


(III) All other liabilities, debts and obligations 
whatsoever of Marine outstanding and in existence on 
September 1, 1955, absolute or contingent, save and 
except only any and all liabilities and/or reserves of 
Marine for and in respect to Federal and state income 
taxes and state of Louisiana gas gathering taxes. 


This instrument shall be binding upon and shall inure to 
the benefit of the respective successors and assigns of the 


parties hereto. 
[1725] 


IN WITNESS WHEREOF., the parties hereto have duly 
caused this instrument to be executed and delivered as of 
the date above specified. 

ATTEST: THE MARINE GATHERING 
COMPANY 
27? By: John H. Blaffer 
Asst. Seeretary Chairman of the Board 


ATTEST: COMMONWEALTH OIL 
COMPANY 


772 By: G. Burton Liese 
Secretary President 
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THE STATE OF TEXAS) 
COUNTY OF HARRIS 


BEFORE ME, the undersigned authority, on this day 
personally appeared John H. Blatfer, Chairman of the 
Board of The Marine Gathering Company, a corporation, 
known to me to be the person whose name is subscribed to 
the foregoing instrument, and acknowledged to me that he 
executed the same for the purposes and consideration 
therein expressed, in the capacity above stated and as the 
act and deed of said corporation. 


GIVEN under my hand and seal of office this 19th day of 
September, 1955. 
(Signed) Nrra Fercvson 
Notary Public in and for 
Harris County, Texas 


THE STATE OF TEXAS 
COUNTY OF HARRIS f 


BEFORE ME, the undersigned authority, on this day 
personally appeared G. Burton Liese, President of Com- 
monwealth Oil Company, a corporation, known to me to be 
the person whose name is subscribed to the foregoing in- 
strument, and acknowledged to me that he executed the 
same for the purposes and consideration therein expressed, 
in the capacity above stated and as the act and deed of 
said corporation. 


GIVEN under my hand and seal of office this 19th day of 
September, 1955. 
(Signed) Nira Frrcusos 
Notary Public in and for 
Harris County, Texas 


Vendor 


Attwell & Company 


J. L. Pugg Company 
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SCHEDULE “A” 


Accounts Payable 
September 1, 1955 


Description 
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Amount 


Endorsement—Ford Sedan $ 79.69 


Calibration of Meters 


Capital City Hardware Supplies 


Cathodic Protection 
Clarke & Courts 


Repairs 
Office Supplies 


Classified Parking System Car Storage 


Continental Drug 

Cork Club 

Corpus Christi 
Transportation Co. 

Ralph E. Fair 


Jack & Charlie’s 
Jefferson Davis Electric Coop. Electric Service 


Kreiter Industrial 
Liberty Builders 


Films 
Dues 


Lease—2 autos 
Operating Expense—Hagist 


Dunhill Gift 

Fawvor's Boat Service Line maintenance 
Grebe & Doremus Tool house 

Gulf Oil Corp. Gasoline—autos 
Gulf Oil Corp. Gasoline—pump 
Higham's Cadillae Co. Repairs 

Hotel St. Regis Entertainment 
Max H. Jacobs Agency Publicity 

Jamail Bros. Supplies 


Entertainment 


Houston Oil Field Material Supplies 
McCutchen Construction Maintenance—station 


Humble Oil & Refining 
Mid-Continent Supply 
Mid-Continent Supply 


Montrose Home Remodeling 


Co. 
Montrose Stores 
National Supply Co. 
Oil and Gas Building 
Phillips Petroleum Co. 
Photo-Lith Company 
Petroleum Club 
Pure Oil Company 


208.40 


,Ga 


silo 4 
Oo otye 
Sis 


Supplies 

Tear down and 
re-erect house 6,151.50 
7.69 
113.50 
Gasoline—autos 85.54 
Supplies 39.53 
Supplies 3.52 
Supplies 9.36 
Supplies 9.74 
Maintenance 6.00 
Electric Service 6.01 
Gas purchases 102,001.36 
Supplies 22.00 
Entertainment 20.00 
Line maintenance 9.30 
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Vendor Description Amount 

Pure Oil Company Condensate loss due to 
Venting 913.50 
Pure Oil Company Gas purchases 88,523.99 
Refinery Supply Supplies 5.88 
Raymond Richard Labor 10.50 
San Jacinto Club Dues and services 32.00 
Service Truck Line Hauling pipe—new station 1,010.01 
Sheffield. Garrett and Carter Accounting 215.00 
Sherry Netherland Entertainment 15.60 


Southwestern Bell Telephone 


Long distance & local service 311.56 


Southwestern Bell Telephone Mobletelephone—Beaumont 40.43 
Southwestern Bell Telephone Mobile telephone—Houston 43.57 
Southern Bell Telephone Louisiana calls 31.63 
Sudie Gregg Purchase of 5 acres— 
Brazoria 1,000.00 
Southern Blue Print Photostats 11.25 
Gaylord Stickle Co. Administration expense 110.75 
Tennessee Gas Transmission Expenses connected with 
purchase of Lake 
Arthur Plant site 2,003.00 
[1727] 
Troubadour Club Entertainment 59.85 
Webwood Flowers 15.00 
Western Union Message 1.71 
Wilson Stationery Co. Supplies 32.34 
Andrew Jackson Wray Insurance—Outboard 
motor boat 56.82 
W-K-M Supplies 88.74 
Wrecking Corp. of America “Package House” 
Brazoria City 1,032.50 
$207,182.10 
[1728] CREE 
SCHEDULE “A” 
Notes Payable as of 
September 1, 1955 
Original 
Date of Princi Unpaid 
Note Payee ooeae Balance 
12/11/50 Texas National Bank $350,000 $105,000 
7/ %/53 Texas National Bank 400,000 240,000 
10/15/53 Texas National Bank 150,000 96,000 
Total unpaid balance $441,000 


(1729) 


[1729] 


THE STATE OF TEXAS 
COUNTY OF HARRIS ff 

THIS AGREEMENT entered into as of the 1st day of 
September, 1955, between Commonwealth O11 Company, a 
Florida corporation (hereinafter called “Lessor”), and The 
Marine Gathering Company, a Delaware corporation (here- 
inafter called “Lessee”), 


WaAUL NS Ss bi 
I. 


Lessor, in consideration of the covenants and agreements 
set out herein to be kept and performed by Lessee, has 
leased, demised, and rented, and by these presents does 
lease, demise and rent unto Lessee, Lessor’s certain pipe 
line and gathering facilities and appurtenant and related 
facilities situated in and offshore from the Parishes of 
Vermilion and Cameron, State of Louisiana, and serving 
the Rollover Field offshore of said Parishes, together with 
all appurtenances thereto, the leased premises being more 
particularly described as follows, to-wit: 


(1) The 8% inch OD high pressure natural gas 
gathering line, beginning at a point where said pipe 
line connects with the Tennessee Gas Transmission 
Company’s shore pipe line situated just west of the 
Rollover Bayou in Vermilion Parish, State of Louisi- 
ana and extending out under the coastal waters of the 
Gulf of Mexico in a straight line for a distance of 
approximately 8.44 miles on a bearing of South 3° 30’ 
East to a point terminating on the offshore drilling 
platform “A” of The Pure Oil Company located in the 
Rollover Field in the Gulf of Mexico which pipe line 
is designated Lessor’s Rollover Line No. 1; 
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(2) The 10%; inch OD high pressure natural gas 
gathering pipe line beginning at [1730] a point on 
Tennessee Gas Transmission Company's shore pipe 
line situated just west of the Rollover Bayou in Ver- 
milion Parish, State of Louisiana, and extending out 
under the coastal waters of the Gulf of Mexico in a 
straight line (and parallel and adjacent to Lessor’s 8% 
inch OD high pre-sure natural gas gathering line which 
connects with The Pure Oil Company's platform “A”) 
for a distance of 9! miles to a point terminating on 
the off-shore drilling platform “A” of the Phillips 
Petroleum Company and Kerr-McGee Oil Industries, 
Inc.. located in the Rollover Field in the Gulf of Mexico 
which pipe line is designated Lessor’s Rollover Line 
No. 2: 


(3) The 6-inch OD high pressure natural gas gath- 
ering pipe line one and one-half miles in length located 
in Blocks 38 and 39 in the Rollover Field in the Gulf 
of Mexico off the coast of Vermilion Parish, State of 
Louisiana, which connects The Pure Oil Company's 
offshore platform “B” with The Pure Oil Company’s 
offshore platform “A”, which pipe line is designated 
Lessor’s Rollover Line No. 3; 


(4) The 10-inch OD high pressure natural gas gath- 
ering pipe line approximately one mile in length lo- 
cated under the coastal water of the Gulf of Mexico in 
Block 29 off the coast of Vermilion Parish, State of 
Louisiana, extending from said The Pure Oil Company's 
offshore platform “A” to the Phillips Petroleum Com- 
pany-Kerr-McGee Oil Industries, Inec., offshore plat- 
form “A”, which pipe line is designated Lessor’s Roll- 
over Line No. 4; 


(5) All the tracts or parcels of land, together with 
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(e) 


the buildings and structures thereon and appurte- 


nances thereto, owned by Lessor in Cameron Parish, 


State of Louisiana, including but not limited to, the 
following described tract or parcel of land situated in 
said Cameron Parish, together with all buildings, ma- 


chinery, gas pipe lines, compressors, equipment and 


appliances situated on said land, and also including all 
equipment, appliances, and appurtenances of every 
kind or nature whatsoever used or for use as part of 
such properties, to-wit: 


A tract of land beginning at the intersection of the 
north line of the State Highway No. 292 with the 
West line of the public road running in a north- 
easterly direction from said State Highway No. 292 
to North Island, which said point is in the south half 
of the northeast quarter of Section 25 in Town- 
ship 15 south, Range 4+ west, Louisiana meridian; 


THENCE from said point of [1731] beginning, run- 
ning in a northeasterly direction along the said west 
line of the said North Island Road a distanee of 350 
feet; THENCE in a northwesterly direction on 2a 
parallel line with the north line of said State High- 
way No, 292, a distance of 620 feet: THENCE, in a 
southwesterly direction on a parallel line with the 
said west line of the said North Island road a dis- 
tance of 350 feet. to the said north line of said State 
Highway No, 292, THENCE in a southeasterly diree- 
tion, following the said North line of said State 
Highway No. 292 a distance of 620 feet to the point 
of beginning. 

The separator and dehydrator plant and associated 
equipment and facilities located on the real property 
immediately described above in Cameron Parish, Loui- 
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siana, together with any and all pipe, pressure gauges, 
Christmas trees, connections, fittings, valves, and all 
equipment and personal property of every kind and 
character whatever upon, connected with, or appurte- 
nant to said real property. and the separators and de- 
hydrators and associated equipment and facilities above 
described, now situated thereon, whether or not at- 
tached to the realty, together with all improvements 
now on said property. 


The operator's residence and garage located on the 
said real property in Cameron Parish, Louisiana, to- 
gether with the water well and pump adjacent thereto. 


(6) <All of that tract or parcel of land lying and 
being in the SE + of SE/4 Section 3 Township 13 
South, Range 3 West, Cameron Parish, Louisiana, 
being more particularly described by metes and bounds 
as follows: 


Beginning at a point on the South line of a Parish 
Road, said point being located South 88 degrees (4 
rninutes West a distance of 16.5 feet from the inter- 
section of the said South Line of the Parish Road 
and the East line of Section 3 in Township 13 South, 
Range 2 West; Thence from said point of beginning 
running South 07 20% West, a distance of 424.2 feet 
to a point for corner; Thence running South 88” 04 
west a distance of 512.5 feet to a point for corner: 
Thenee running North 0° 20’ East a distance of 424.2 
feet to a point for corner in the South line of the said 
Parish Road; Thence along the South line of the 
said Parish Road North 88” 04’ East a distance of 
513.5 feet to the point of beginning, containing 5 


acres, more or less, 


Also, all existing pipe lines erected and maintained 
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on said property and all equipment and [1732] per- 
sonal property of every kind and character placed 
thereon, and replacements to existing equipment, and 
improvements and all betterments thereto; 


(7) Any and all pipe, pressure gauges, Christmas 
trees, connections, fittings, valves and all equipment 
and personal property of every kind and character 
whatsover upon, connected with or appurtenant to, 
said property and gathering facilities above described 
in paragraphs (1) through (6) hereof. 


Together with all rights, privileges, and appurte- 
nances in anywise belonging, to the the above-described 
property, or any part thereof. 


[1733] 


TO HAVE AND TO HOLD unto Lessee all of the prop- 
erty above described (hereinafter referred to for conveni- 
ence as the “leased premises”), subject to the further terms 
and provisions of this instrument. 


I. 


The term of this lease shall commence as of 7:00 o'clock 
A.M. on September 1, 1955 and shall continue in foree, sub- 
ject to the further provisions hereof, for an original term 
of twenty (20) years from said date, subject to renewal and 
extension as hereinafter provided. 


III. 


As consideration for the use of the leased premises dur- 
ing the continuance of this lease, Lessee shall pay Lessor, 
at Lessor’s office in Houston, Harris County, Texas, on 
or before the 2sth day of each calendar month the sum 
of Thirty-one Thousand Two Hundred Fifty Dollars 
($31,250) as rental for the preceding calendar month. 
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During the existence of this lease, Lessee shall pay all 

ad valorem taxes on the leased premises: provided, how- 
ever, that nothing contained herein shall be construed as 
ebligating Lessee to pay any portion of any federal or 
state income or other similar taxes levied upon Lessor by 
reason of its receipt of rental hereunder. 


Vv. 


Lessee covenants and agrees, at its expense, to keep and 
maintain the leased premises fully insured against loss by 
ire and explosion, and against such other hazards [1734] as 
Lessor may reasonably require, to the full value of the 
leased premises, in good and solvent insurance companies 
authorized to do business in Louisiana and acceptable to 
Lessor and, to transfer and deliver the policies and renew- 
als of such insurance to Lessor. Lessee also agrees to keep 
the leased premises in good repair, and Lessor consents 
and agrees that, to the extent necessary, any insurance 
moneys received or receivable in connection with any de- 
struction or loss to the leased premises may be paid to 
Lessee to reimburse it for the cost of any repairs or resto- 
rations of the leased premises in connection with any such 
loss or damage. All insurance policies shall be so endorsed 
or made payable that loss payable thereunder shall be to 
Lessor and Lessee as their respective interests may appear. 


VI. 


Lessor covenants and warrants that if Lessee performs 
the covenants and agreements on its part to be kept and 
performed under the provisions of this instrument, it shall 
have and enjoy quiet and peaceful possession and enjoy- 
ment of the leased premises for and during the existence 
of this lease. 
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VII. 


Without the advance written consent of Lessor, Le-see 
shall not assign or sublet this lease or the leased premises, 
or any portion thereof. 

Vill. 


At the expiration of the primary term of this lease, 
Lessee shall have an option to renew the same for [1735] a 
further period of one (1) year and for additional one (1) 
year renewal periods for such length of time as may be 
reasonably necessary in order to comply with any and all 
applicable federal or state laws, statutes, rules or regula- 
tions. The rental to be paid during any such renewal period 
shall be the rental hereinbefore specified. and any such 
renewal period shall be automatically terminated as of the 
date that the above stated condition giving rise thereto 
shall terminate. Rental shall be adjusted appropriately for 
any fractional month of the term thereof. 


IX. 


Lessor shall not be lable to Lessee, its agents, servants. 
employees, customers, or visitors, or to any other persons 
whatsoever, for any injuries received on the leased prem- 
ises during the existence of this lease, or for any damage 
to any goods or chattels of Lessee or any other party whom- 
soever on the leased premises, and Lessee will indemnity 
Lessor and hold it harmless against all injuries or damages 
so arising or arising in any manner out of the oecupaney 
or use of the leased premises by Lessee. 


x. 


If default be made by Lessee in the payment of any in- 
stallment of rent, or any part thereof, as and when due, or 
if Lessee shall fail to observe or perform any of the cove- 
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ants or conditions to be by it observed or performed under 
this agreement, then after thirty (30) days written notice 
trom Lessor to Lessee, Lessee still being in default, Lessor 
may. at its election, declare this lease terminated and of no 
further force and effect, and may, [1736] either directly or 
through its representatives, re-enter the leased premises 
and remove all persons and property therefrom, with or 
without legal process and without prejudice to any of its 
other legal rights. using all necessary force for that pur- 
pose: and Lessee hereby, for itself and its successors and 
assigns, authorizes and ratifies such entry and removal and 
agrees to indemnify Lessor and hold it harmless against 
all loss, damage or expense on account of any such entry 
and renewal. 


IN WITNESS WHEREOF, the parties hereto have duly 
caused this instrument to be executed all as of the date 
Srst above specified. 


ATTEST: THE MARINE GATHERING 
COMPANY 
Clare A. Kessler By: John H. Blaffer 
Asst. Secretary Chairman of the Board 
ATTEST: COMMONWEALTH OIL 
COMPANY 
R. C. Ledford iv: G. Burton Liese 
Asst. Secretary President 


WITNESSES: 
Baine P. Kerr 
Jacqueline Ehlers 


* 
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THE STATE OF TEXAS, 

COUNTY OF HARRIS f 


BEFORE ME, the undersigned notary public in and for 
Harris County, Texas appeared John H. Blaffer, to me per- 
sonally known who, being by me duly sworn, did say that 
he is Chairman of the Board of The Marine Gathering 
Company, the corporation which executed the foregoing 
instrument, and that the seal affixed to said instrument is 
the corporate seal of said corporation, and that said instru- 
ment was signed and sealed in behalf of the corporation by 
authority of its Board of Directors, and that John H. 
Blaffer acknowledged said instrument to be the free act 
and deed of said corporation. 


IN WITNESS WHEREOF, I have hereunto set my hand 
«nd seal of office at Houston, in said County of Harris and 
State of Texas, this 19th day of September, 1955. 


(Signed) Nira Fercvson 
Notary Public in and for 
Harris County, Texas 


THE STATE OF TEXAS 
COUNTY OF HARRIS f 


BEFORE ME, the undersigned notary public in and for 
Harris County, Texas appeared G. Burton Liese, to me per- 
sonally known, who, being by me duly sworn, did say that 
he is President of Commonwealth Oil Company, the cor- 
poration which executed the foregoing instrument, and that 
the seal affixed to said instrument is the corporate seal of 
said corporation, and that said instrument was signed and 
sealed in behalf of the corporation by authority of its Board 
of Directors, and that G. Burton Liese acknowledged said 
instrument to be the free act and deed of said corporation. 
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IN WITNESS WHEREOF, I have hereunto set my hand 
and seal of office at Houston, in said County of Harris and 
State of Texas, this 19th day of September, 1955. 


(Signed) Nita Ferevsox 
Notary Public in and for 
Harris County, Texas 


THE STATE OF LOUISIANA ) 
PARISH OF CAMERON f 


OFFICE OF CLERK, 14th Judicial District Court 


I HEREBY CERTIFY, That the above and foregoing is 
a true and correct copy of original filed for record the 6 
day of October. 1955 Bearing title No. 72262 and recorded 
Book 109 of Conv. Page et seq. 


In testimony whereof, witness my official signature and 
seal at Cameron, Cameron Parish, Louisiana, on this 6 
day of October A. D., 1955. 


(Signed) J. Benton DovcGias 
Clerk of Court 


[1738] 
THE STATE OF TEXAS , 
COUNTY OF HARRIS f 


KNOW ALL MEN BY THESE PRESENTS: 


BE IT KNOWN that on this 19th day of September, 
1955, before me, Nita Ferguson, a Notary Public in and for 
the County of Harris, State of Texas, duly commissioned 
and qualified, and in the presence of the witnesses herein- 
after named and undersigned, came and appeared John H. 
Blaffer, Chairman of the Board of and herein representing 


seeociteests THE MARINE GATHERING COMPANY 


wr eeeeeeeene 
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« Delaware corporation, hereinafter sometimes referred to 
as “grantor”, the said John H. Blaffer being duly author- 
ized hereto, and personally came and appeared G. Burton 
Liese, President of and herein representing 


monensin COMMONWEALTH OIL COMPANY .......0...... 


a Florida corporation, the said G. Burton Liese being fully 
authorized hereto, and The Marine Gathering Company 
declared and acknowledged that, for and in consideration 
of the receipt by it from Commonwealth Oil Company of 
the sum of Ten Dollars ($10) in lawful money of the United 
States of America and other good and valid considerations, 
the receipt and sufficiency of which is also acknowledged. 
that it has granted, sold and conveyed, and does by these 
presents grant, sell and convey, unto Commonwealth Oil 
Company, to be effective as of 7:00 o'clock A.M. on Sep- 
tember 1, 1955, the following described properties situated 
in the Parishes of Vermilion and Cameron in the State of 
Louisiana, and off the coast of the said Parishes in said 
State and in the Gulf of Mexico, to-wit: 


[1739] 


(1) The 85 inch OD high pressure natural gas 
gathering line, beginning at a point where said pipe 
line connects with the Tennessee Gas Transmission 
Company’s shore pipe line situated just west of the 
Rollover Bayou in Vermilion Parish, State of Louisi- 
ana and extending out under the coastal waters of the 
Gulf of Mexico in a straight line for a distance of ap- 
proximately 8.44 miles on a bearing of South 3° 30’ 
East to a point terminating on the offshore drilling 
platform “A” of The Pure Oil Company located in the 
Rollover Field in the Gulf of Mexico which pipe line 
is designated grantor’s Rollover Line No. 1; 
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(2) The 10°; inch OD high pressure natural gas 
gathering pipe line beginning at a point on Tennessee 
Gas Transmission Company's shore pipe line situated 
just west of the Rollover Bayou in Vermilion Parish, 
State of Louisiana, and extending out under the coastal 
waters of the Gulf of Mexico in a straight line (and 
parallel and adjacent to grantor’s 8% inch OD high 
pressure natural gas gathering line which connects 
with The Pure Oil Company's platform “A”) for a dis- 
tance of 912 miles to a point terminating on the off- 
shore drilling platform “A” of the Phillips Petroleum 
Company and Kerr-McGee Oil Industries, Inc., located 
in the Rollover Field in the Gulf of Mexico which pipe 
line ix designated grantor’s Rollover Line No. 2: 


(3) The 6-inch OD high pressure natural gas gath- 
ering pipe line one and one-half miles in length located 
in Blocks 38 and 39 in the Rollover Field in the Gulf of 
Mexico off the coast of Vermilion Parish, State of 
Louisiana, which connects The Pure Oil Company’s 
offshore platform “B” with The Pure Oil Company’s 
offshore platform “A” which pipe line is designated 
grantor’s Rollover Line No. 3; 


(4) The 10-inch OD high pressure natural gas gath- 
ering pipe line approximately one mile in length lo- 
cated under the coastal water of the Gulf of Mexico in 
Block 39 off the coast of Vermilion Parish, State of 
Louisiana, extending from said The Pure Oil Com- 
pany’s offshore platform “A” to the Phillips Petroleum 
Company-Kerr-McGee Oil Industries, Inc., offshore 
platform “A”, which pipe line is designated grantor’s 
Rollover Line No. 4; (all such gathering facilities being 
shown on a map attached to grantor’s said Indenture 
of Mortgage dated June 7, 1955 hereinbefore referred 
to, and marked “Exhibit A”, reference to which is 
hereby made). 


(1740) 


$5 

(5) <All the tracts or parcels of land, together with 
the buildings and structures [1740] thereon and ap- 
purtenances thereto, owned by grantor in Cameron 
Parish, State of Louisiana, including but not limited 
to, the following described tract or parcel of land situ- 
ated in said Cameron Parish, together with all build- 
ings, machinery, gas pipe lines, compressors, equip- 
ment and appliances situated on said land, and also 
ineluding all equipment, appliances, and appurtenances 
of every kind or nature whatsoever used or for use as 
part of such properties, to-wit: 


A tract of land beginning at the Intersection of 
the north line of the State Highway No. 292 with the 
West line of the public road running in a north- 
easterly direction from said State Highway No. 292 
to North Island, which said point is in the south half 
of the northeast quarter of Section 25 in Town- 
ship 15 south, Range + west, Louisiana meridian: 
THENCE from said point of beginning, running in 
a northeasterly direction along the said west line of 
the said North Island Road a distance of 350 feet: 
THENCE in a northwesterly direction on a parellel 
line with the north line of said State Highway No. 
292, a distance of 620 feet: THENCE, in a south- 
westerly direction on a parallel line with the said 
West line of the said North Island road a distance 
of 350 fect, to the said north line of said State High- 
way No. 292, THENCE in a southeasterly direction, 
following the said North line of said State High- 
way No. 292 a distance of 620 feet to the point of 
beginning. 

The separator and dehydrator plant and associated 
equipment and facilities located on the real property 
immediately described above in Cameron Parish, Loui- 


(1 


So 

siaua, together with any and all pipe, pressure gauges, 
Christmas trees, connections, fittings, valves, and all 
equipment and personal property of every kind and 
character whatever upon, connected with, or appurte- 
nant to said real property, and the separators and 
dehydrators and associated equipment and facilities 
above described, now situated thereon, whether or not 
attached to the realty, together with all improvements 
now on said property. 


The operator's residence and garage located on the 
said real property in Cameron Parish, Louisiana, to- 
gether with the water well and pump adjacent thereto. 


(6) All of that tract of parcel of land lying and 
being in the SE + of SE/4 Section 3 Township 13 
South. Range 3 West, Cameron Parish, Louisiana, 
being more particularly described by metes and bounds 
as follows: 


[1741] 


Beginning at a point on the South line of a Parish 
Road, said point being located South 88 degrees 04 
minutes West a distance of 16.5 feet from the inter- 
section of the said South Line of the Parish Road 
and the East line of Section 3 in Township 13 South, 
Range 3 West; Thence from said point of beginning 
running South 0° 20° West, a distance of 424.2 feet 
to a point for corner: Thence running South 88’ 04’ 
West a distance of 513.5 feet to a point for corner; 
Thenee running North 0” 20’ East a distance of 424.2 
feet toa point for corner in the Sonth line of the said 
Parish Road: Thence along the South line of the 
said Parish Road North 88” 04’ East a distance of 
913.5 feet to the point of beginning, containing 5 


acres, more or less, 
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Also, all existing pipe lines erected and maintained 

ou said property and all equipment and personal prop- 

erty of every kind and character placed thereon, and 

replacements to existing equipment, and improvements 
and all betterments thereto: 


(7) Any and all pipe, pressure gauges, Christmas 
trees, connections, fittings, valves and all equipment 
and personal property of every kind and character 
whatsoever upon, connected with or appurtenant to, 
said property and gathering facilities above described 
in paragraphs (1) through (6) hereof. 


Together with all rights, privileges, and appurte- 
nances in anywise belonging, to the above-described 
property, or any part thereof. 


TO HAVE AND TO HOLD unto said Commonwealth 
Oil Company, the above described pipe lines, gathering 
facilities, easements, lands, contracts, interests and estates 
and the personal property hereinabove deseribed: subject. 
however, to the following: 
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(i) The lien of the Indenture of Mortgage dated 
December 11, 1950 from grantor, as Mortgagor. to 
Texas National Bank of Houston (then South Texas 
National Bank of Houston), as Mortgagee. recorded 
in Book 161, Folio 189, under File No. 117865, Mort- 
gage Records of Vermilion Parish, Louisiana, and in 
Book “V™, Folio 155, under File No. 59924, Mortgage 
Records of Cameron Parish, Louisiana, as supple- 
mented by Supplemental Indenture of Mortgage 
thereto dated February 10, 1951, between said Mora- 
gagor and Mortgagee, recorded in Mortgage Book 
“V", Folio 270, Conveyance Book $1, page 207, and in 


ss 
Chattel Mortgage Book 5, all under File No 60251, of 
the Records of Cameron Parish, Louisiana: 


(i) The Lien of the Indenture of Mortgage dated 
July 8. 1953, between said Mortgagor and Mortgagee, 
recorded in Mortgage Book 172, under File No. 131207, 
and in Chattel Mortgage Book 21 under the same file 
number. of the records of Vermilion Parish, Louisiana; 
and 


(iit) The Lien of the Indenture of Mortgage dated 
October 15, 1953, between said Mortgagor and Mort- 
gagee, recorded in Mortgage Book 176, under File No. 
132132. and in Chattel Mortgage Book 21 under the 
same file number. of the Records of Vermilion Parish, 
Louisiana. 


And Commonwealth Oil Company declared and acknowl- 
edged that it had and does hereby assume and agree to pay 
the indebtedness referred to in the above described In- 
dentures of Mortgage. 


And The Marine Gathering Company acknowledged that 
it does hereby bind itself, its successors and assigns, to 
WARRANT AND FOREVER DEFEND, subject to and 
«xcept for the indebtedness and liens hereinabove specific- 
ally excepted, all and singular the above described prop- 
erties and premises unto Commonwealth Oil Company, 
its [1743] successors and assigns, against every person 
whomsoever lawfully claiming or to claim the same or any 
part thereof. 


THUS DONE, READ AND PASSED at my office, in 
the City of Houston, Harris County, State of Texas, in the 
presence of Baine P. Kerr and Jacqueline Ehlers, com- 
petent witn witnesses, who have hereunto signed their 
names with the parties and me, said notary, on the day, 
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month and year first above written but effective as of and 
from the lst day of September, 1955, as aforesaid. 


ATTEST: THE MARINE 
GATHERING COMPANY 
/s/ Clara A. Kessler By: /s/ John H. Blaffer 
Asst. Secretary Chairman of the Board 
[Sear] COMMONWEALTH OIL 
COMPANY 
ATTEST: 
/s/ RB. C. Ledford By: /s/ G. Burton Liese 
Asst. Secretary President 
[Seay] 
WITNESSES: 


/s/ Baine P. Kerr 
/s/ Jacqueline Ehlers 


/s/ Nita Ferguson 
Notary Public in and for 
Harris County, Texas 


[Serax] 


My commission expires June 1, 1967 


THE STATE OF LOUISIANA \ 
PARISH OF CAMERON 
OFFICE OF CLERK, 11th Judicial District Court 

[I HEREBY CERTIFY, That the above and foregoing is 
a true and correct copy of original filed for record the 6 
day of October, 1955 Bearing title No. 722262 and recorded 
Book 609 of Conv. Page et seq. 
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In testimony whereof, witness my official signature and 
seal at Cameron, Cameron Parish, Louisiana, on this 6 
day of October A.D... 1955. 

(Signed) J. Benton Dovetas 
Clerk of Court 


[1744] 


GENERAL CONVEYANCE AND AGREEMENT 


This GENERAL CONVEYANCE AND AGREEMENT 
by and between The Marine Gathering Company, a Dela- 
ware corporation (hereinafter referred to as “Marine”), 
and Commonwealth Oil Company, a Florida corporation 
(hereinafter referred to as “Commonwealth”), 


WlENESSE TH: 


WHEREAS, Commonwealth is the owner of all the out- 
standing shares of capital stock of Marine: and 


WHEREAS, by Bill of Sale and Agreement dated Sep- 
tember 1, 1955, Marine assigned and transferred to Com- 
monwealth, its successors and assigns, all the property and 
assets of Marine other than the property specifically ex- 
cepted therein, such transfer being made pursuant to a 
declaration of a dividend payable in such property by the 
Board of Directors of Marine; and 


WHEREAS, the Shareholders and Board of Directors 
of Marine, at meetings duly called and held on February 11, 
1957, have resolved to transfer the remaining assets of 
Marine to Commonwealth and to dissolve Marine: and 


WHEREAS, Commonwealth, acting by and through its 
Board of Directors, has agreed to such transfer of the re- 
maining assets of Marine, to such dissolution of Marine, 
and to the making of the covenants contained herein; 
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NOW, THEREFORE, in consideration of the premises 
and of the sum of Ten Dollars ($10) lawful money of the 
United States of America and other valuable considerations 
the receipt and sufficiency of which is hereby acknowledged, 
and in consideration of the convenants of Commonwea!th 
contained herein, Marine has granted, bargained, sold, 
conveyed, assigned, transferred, set over and delivered 
and by these presents does grant, bargain, sell, convey, 
assign, transfer, set over and deliver to Commonwealth, 
its successors and assigns, all of the property and [1745] 
assets of Marine of every kind and character, real, per- 
sonal or mixed, wheresoever located. 


TO HAVE AND TO HOLD all such properties unto 
Commonwealth, its successors and assigns forever. 


Marine covenants and agrees that it will execute and de- 
liver to Commonwealth, its successors and assigns, upon 
reasonable request to do so, further and specific convey- 
ances or instruments of transfer of any and all of the 
properties and assets covered by this instrument, all such 
instruments to bear the effective date of this General Con- 
veyance and Agreement. 


Commonwealth, by its execution hereof, agrees to as- 
sume and discharge all debts and obligations of Marine 
of every kind and description, imposed by law and out- 
standing, due, owing and unsatistied at the time of this 
conveyance. 


This General Conveyance and Agreement shall be effee- 
tive as of 7:00 A.M. on Mareh 1, 1957. 


IN WITNESS WHEREOF, the parties hereto have duly 


Q” 
v— 


caused this Instrument to be executed and delivered as of 
the date above specified. 


THE MARINE GATHERING 


COMPANY 
AETEST: By: G. Burton Liese 
Howard M. Temple President 
Secretary 
COMMONWEALTH OIL 
COMPANY 
ATTEST: By: R. C. Ledford 
Howard M. Temple Vice-President 
Secretary 
[1746] 


THE STATE OF TEXAS 
COUNTY OF HARRIS 


BEFORE ME, the undersigned authority, on this day 
personally appeared G. Burton Liese, President of The 
Marine Gathering Company, a corporation, known to me 
to be the person whose name is subscribed to the foregoing 
instrument, and acknowledged to me that he executed the 
same for the purposes and consideration therein expressed, 
in the capacity above stated and as the act and deed of 
said corporation 


GIVEN under my hand and seal of office this 25th day 
of March, 1957. 
CLARA A. KESSLER 
Notary Public in and for 


_ Harris County, Texas 
My Commission Expires June 1, 1957 


THE STATE OF TEXAS 
COUNTY OF HARRIS 


BEFORE ME, the undersigned authority, on this day 
personally appeared R. C. Ledford, Vice-President of Com- 
monwealth Oil Company, a corporation, known to me to be 
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the person whose name is subscribed to the foregoing in- 
strument, and acknowledged to me that he executed the 
same for the purposes and consideration therein expressed, 
in the capacity above stated and as the act and deed of 
said corporation. 


GIVEN under my hand and seal of office this 25th day 


of March, 1957. 


CLARA A. KESSLER 
Notary Public in and for 
Harris County, Texas 
My Commission Expires June 1, 1957 


[1747] 
Invoice 


COMMONWEALTH OIL COMPANY 
510 Texas National Bank Building 


Houston 2, Texas 


The Pure Oil Company 
P. O. Box 239 
Houston, Texas 
Date: Estimated First 
Month’s Billing 
(31 days) 


Item Amount 


For gas and condensate treated and transported 
from your Rollover Field to Tennessee Gas 
Transmission Company for month of (First 
Month Delivery) 
Total gas flowed and treated during month 
1,990,559 @ 16.7 PSIA 
1,937,500 MCF (62,500/day)) @ $0.04 ........0... $77,500.00 
53,059 MCF (excess) @ $0.08 wo. ceeeseeeees 1,591.77 
$79,091.77 
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CAPTION 


[1748] 
Filed Oet 31, 1957 
BEFORE THE 
FEDERAL POWER COMMISSION 


Doeket No. G-12583 


The Marine Gathering Com- 
_ pany’s FPC Gas Rate Sched- 
ule No. 1, Supplemented 1 
through 6, and Agreement 
Relating to Contracts dated 
January 2, 1957 


THe Pere Or Company. ¢¢ al . 


NOTICE OF SUCCESSION TO THE MARINE 
GATHERING COMPANY’S FPC GAS RATE SCHEDULE 
NO. 1 AS SUPPLEMENTED 1 THROUGH 6 


The Pure Oil Company (Pure) files in triplicate this 
Notice of Succession to Marine’s FPC Gas Rate Schedule 
No. 1 in compliance with the Commission’s letter dated 
October 24, 1957 in Docket No. G-12583, The Pure Oil 
Company, et al. 


Pure, Commonwealth Oil Company (formerly The Marine 
Gathering Company) and Tennessee Gas Transmission 
Company on May 16, 1947, filed with the Commission a 
joint application for a Certificate under 7(¢) and to Aban- 
don Service under T(b) of the Natural Gas Act, which was 
assigned Docket No, G-12583. 


A copy of agreement dated January 2, 1957, entitled 


was included as Exhibit 
“B” in the Application; the Agreement Relating to Con- 


“Agreement Relating to Contracts 


tracts provides for the assignment by Marine to Pure of 
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the Marine-Tennessee Agreement dated March 16, 1950, 
for the sale of gas to Tennessee by Pure. 


[1749] 


Pure simultaneously herewith files in triplicate its new 
Rate Schedule G-8 which is composed of the following: 


1. Sample billing to show how sales are made under the 
new agreements. 


2. Agreement Relating to Contracts dated Januarv 2. 
> > . 


3. The Marine Gathering Company’s FPC Gas Rate 
Schedule 1 as Supplemented 1 through 6. 


The Commission, in their letter of October 24. 1957, 
Docket No. G-12583, The Pure Oil Company, et al.. referred 
to the fact that the Marine-Tennessee contract of Mareh 
16, 1950 had been amended on June 13, 1955, but that no 
copy of such amendment had been tiled with the Commis- 
sion. Pure was requested to file this amendment. The 
June 15, 1955 amendment has been made a part of Pure’s 
new Rate Schedule No. G-8 by including it as Supplement 
No. 6 to Marine’s FPC Gas Rate Schedule No. 1 which 
ix a part thereof. 


In the last paragraph of the Commission's letter of Octo- 
ber 24, 1957 (Docket No. G-12583) a request is made for 
an explanation of why Exhibit “A of the Agreement Relat- 
ing to Contracts only contains 9 leases whereas the original 
dedication to Marine and thence to Tennessee had a total of 
25 leases. In answer to the Commission inquiry Pure would 
show that originally on Mareh 15, 1950 in the [1750] Pure- 
Marine agreement it dedicated 25 leases which Marine in 
the March 16, 1950 Marine-Tennessee agreement dedicated 
to Tennessee. When on January 2, 1957 the Agreement 
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Relating to Contracts was signed by Pure. Marine and 
Tennessee there were only 9 of the original leases which 
had not expired or been surrendered and been turned back 
oy Pure to the lessor. No existing leases have been omitted. 


Respectfully submitted, 


THE PURE OIL COMPANY 


By /s’ R. B. Ketry 
R. B. Kelly, 
Vice President 


STATE OF ILLINOIS 


COUNTY OF COOK \ S 


R. B. Kelly, being first duly sworn, deposes and says that 
he is a Vice President of The Pure Oil Company; that as . 
such he has executed the foregoing Notice of Succession 
on behalf of it; that he is authorized to do so and that the 
matters of fact set forth therein are true and correct to the 
best of his knowledge, information and belief, 


/s/ R. B. Keury : 
R. B. Kelly 


Subscribed and sworn to before me this 30th day of Octo- 
ber, 1957. 
/s/ Levit B. Nortnsky 
Notary Public 
My commission expires: 
November 21, 1959 


[1751] 
CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing 
documents upon all parties of record in this procedure, by 
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mailing a copy thereof properly addressed to the persons 
shown below: 


Mr. Harold Burrow 

Senior Vice President 

Tennessee Gas Transmission Company 
P. O. Box 2511 

Houston 2, Texas 


Mr. G. Burton Liese 
President 

Commonwealth Oil Company 
Texas National Bank Building 
Houston 1, Texas 


At Chicago, Illinois, this 30th day of October. 1957. 


/s/ J. R. McCHEsNEY 
J. R. MeChesney 
Manager, Gas Department 


THE PURE OIL COMPANY 


[1752] 


RATE SCHEDULE G-8 
THE PURE OIL COMPANY 
Filed 
Oct. 31, 1957 
Office of the Secretary 
Federal Power Commission 


This rate schedule and statement of estimated sales and 
billing, filed in aceordanee with provisions of Order No. 
174-B issued December 17, 1954. covers the sale of gas 
from Block 39 Field (Rollover), off-shore from Vermilion 
Parish, Louisiana to Tennessee Gas Transmission Com- 
pany. 
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[1753] 
AGREEMENT RELATING TO CONTRACTS 


AGREEMENT dated the 2nd day of January, 1957, be- 
tween THE MARINE GATHERING COMPANY, a Dela- 
ware corporation, herein called *Marine”, THE PURE OIL 
COMPANY, an Ohio corporation, herein called “Pure”, and 
TENNESSEE GAS TRANSMISSION COMPANY, a 


Delaware corporation, herein called “Tennessee”, 
WE AEST TS Deals Mee Be 


Marine and Pure have heretofore entered into a Gas 
Purchase Contract dated March 15, 1950. as amended by 
letter agreement dated March 22, 1950, and agreements 
dated February 15, 1955. and June 20, 1955. and a Casine- 
head Gas Contract dated March 15, 1950, as amended by 
agreement dated February 13, 1953, relating to the sale by 
Pure and the purchase by Marine of gas produced from the 
Ggulr of Mexico Field as therein defined, and the gathering 


oy Marine of condensate produced with such eas, said 


agreements, as amended, being herein called the “Pure- 


Marin« Agreement”. 


Marine and Tennessee have heretofore entered into an 
avreement dated March 16, 1950, as amended by agreements 
dated February 6, 195%, April 28, 1953, and June 13, 1955 
(said agreement as amended being herein called the “Ma- 
rine-Tennessee Agreement”) under which [1754] Marine 
agrees to sell and Tennessee agrees to purchase all of the 
gas aceuired or controlled by Marine produced in the Gulf 
of Mexico Field as therein defined, and dedicating to the 
performance thereof, the Pure-Marine Agreement and al! 
rights and vas covered thereby. 


Marine and Pure have determined to cancel and terminate 
the Pure-Marine Agreement, and to enter into a Hydro- 


(1755) 
49 


carbon Gathering and Separating Agreement of even date 
herewith relating to the gathering and separation of gas 
and condensate from leases of Pure now owned or hereafter 
acquired in certain fields as therein defined situated in the 
Gulf of Mexico Field as therein defined. As a part of this 
transaction, Marine has also determined to transfer and 
assign to Pure the Marine-Tennessee Agreement and Pure 
has agreed to assume and perform all of the obligations of 
Marine under said Marine-Tennesee Agreement to the ex- 
tent as hereinafter provided. 


Upon the terms and conditions herein stated Tennessee 
has consented to the termination of the Pure-Marine Agree- 
ment and the assignment of the Marine-Tennessee Agree- 
ment. 


NOW, THEREFORE, in consideration of the premises 
and the mutual agreements herein contained, the parties 
agree as follows: 


1. Inconsideration of the execution and delivery by Ma- 
rine and Pure respectively of the Hydrocarbon Gathering 
and Separating Agreement and the assignment by [1755] 
Marine to Pure of, and the assumption by Pure of Marines 
obligations under, the Marine-Tennessee Agreement in so 
far as they cover and relate to gas produced by. or attribu- 
table to the interests of, Pure in leases in the Gulf of Mexico 
Field dedicated by Pure in Section 3(b) of this Agreement 
to the performance of the Marine-Tennessee Agreement. 
Marine and Pure hereby agree that the Marine-Pure Agree- 
ment is and shall be hereby cancelled and terminated etfec- 
tive at the effective date of this agreement as provided 
in Section 9 hereof (which date is herein sometimes called 
“the etfective date of this transter™) save and exeept only 
the obligations of the respective parties thereto for settle- 


ment and payment of amounts due each other thereunder 


(1755) 
100 


On account of gas and condensate delivered and purchased 
prior to said etfective time and date of termination. 


2. Marine hereby transfers and assigns to Pure the 


Marine-Tennessee Agreement and all rights, benefits and 
obligations of Marine thereunder, save and except only 
the right of Marine to receive payment for all gas sold and 
delivered or to be paid for thereunder prior to the effective 
date of this transfer, and the obligations of Marine (i) 
which were performable or accrued prior to the effective 
date of this transfer, (ii) for the payment and accounting 
for gas and other sums due on account of gas delivered 
prior to said effective date, and (ili) for the sale and deliv- 
ery of gax owned or controlled by Marine after the effective 
date of this transfer which is produced [1756] from leases 
in the Gulf of Mexico Field as in said Agreement defined. 
Marine shall be solely responsible for the performance of 
the obligations of Marine referred to in the foregoing items 
(i), (it) and (il), and expressly reserves and shall retain 
the right to receive payment of the amounts due for gas 
delivered or to be paid for, for periods prior to the effec- 
tive date of this transfer. 


3. In consideration of the transfer and assignment to 
it of the Marine-Tennessee Agreement and the consent of 
Tennessee thereto, Pure expressly covenants and agrees as 


follows: 


fa) Pure hereby expressly assumes and will perform, 
comply with and fulfill ali of the obligations of Marine as 
the seller in the Marine-Tennessee Agreement with respect 
to the sale and delivery of gas produced from the leases 
dedicated hereto under the following Subsection (b), which 
are performable after the effective date of this transfer in 
like manner and to the same extent as though Pure had 
been, and had been named as, the original party seller to 
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said Agreement, except that Pure shall not be obligated 
to perform the obligations of Marine referred to in items 
(i), (ii) and (iii) of the foregoing Section 2. 


It is agreed, however, the delivery of casinghead gas 
under the Marine-Tennessee Agreement and hereunder will 
be optional with Pure. 


(b) Section 4+ of the Marine-Tennessee Agreement is 
hereby amended by striking out and cancelling Subsections 
[1757] (a), (b) and (¢) of said Section 4 in their entirety. 
In lieu thereof, the following provisions of this Subsection 
(b) are substituted, namely: 


“The leases of Pure which are and shall be subject 
to this agreement are those now held which are de- 
scribed in Exhibit “A” hereto annexed and made a 
part hereof, and those in which interests are hereafter 
and during the term of the Marine-Tennessee Agree- 
ment acquired by Pure which cover areas situated in 
any field (as the word ‘field’ is hereinafter in this Sub- 
section (b) defined) containing leases dedicated here- 
under within the Gulf of Mexico Field. Whenever Pure 
shall obtain additional lease interests in any such field, 
it shall advise Tennessee thereof in writing and the 
parties shall execute an amendment to Exhibit “A” de- 
scribing said lease interests and the area in which the 
same are held. The execution of such amendment shall 
not, however, be a condition precedent to the etfective- 
ness of the dedication herein made. Pure dedicates 
to the performance of this agreement all gas in and 
under and produced trom the reserves attributable to 
Pure’s interest in each and all of such leases. Such 
leases shall, however, be subject to Pure’s right to a 
release of such of said leases and reserves which Ten- 


nessee may become obligated to release under this Sub- 
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section [1758] (>). or which are otherwise released 


under the terms of this section.” 


It is agreed. however, that if Leases Nos. 7, 3. or 9 de- 
scribed in Exhibit "A". are by Pure made subject to pool- 
ing, unitization or joint development agreements which also 
cover the leases of others on the same structure, as to all 


of the gas rights under the areas covered by such leases, 


or any portion thereof, and Pure’s participation under such 
agreement is less than fifty per cent (50%) and the other 
parties thereto are unwilling for the gas to Pure subject to 
such pooling. unitization or joint development agreement 
tO remain subject to this agreement, then the Interests of 
Pure which are subject to such pooling, unitization or joint 
development agreement and the gas attributable thereto 
shall be released from this agreement and dedication hereto. 
Pure shall give written notice to Tennessee of the existence 
oF such pooling, unitization or joint development ayree- 
ment and the written statement of such other parties of the 
unwillingness of the other parties thereto to Pure’s inter- 
ests remaining subject to this agreement, and thereupon 
such interests shall be released from this agreement with- 
out any act by Tennessee being required. 


Notwithstanding any provision of this agreement or of 
this Subsection (b) to the contrary, if under the terms or 
provisions of any agreement or leases under which any 
leases or lease interests were acquired by Pure after March 
15, 1950, such leases or lease interests are prohibited from 
dedication hereunder, such leases and lease [1759] interests 
and the gas attributable thereto shall not be or become sub- 
ject to this agreement. There are also excepted from dedica- 
tion hereunder the interests of Pure under the leases in 
the Creole Field which are deseribed and referred to under 
letter agreement between Pure and Marine dated March 
22, 1950. 


2 F 


& 
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For the purposes of thix Subsection (b) “field” shall 
mean a geological structure. Reserves of any field are to 
be the sum total of the reserves in all reservoirs associated 
with such geological structure. “Reserves” shall include 
all proven reserves. 


(c) Whenever Pure at any time and from time to time 
discovers gas and completes a gas well capable of pro- 
ducing gas in commercial quantities on leases which have 
been acquired by Pure in the Gulf of Mexico Field subse- 
quent to the date of this contract, and such leases are situ- 
ated in a field from which gas is not at the time being sold 
tv Pure to Tennessee under the Marine-Tennessee Agree- 
znent and hereunder or which are not situated in a field 
containing leases dedicated by Pure hereunder to said 
Marine-Tennessee Agreement, Pure will notify Tennessee 
in Writing of such discovery and furnish Tennessee a de- 
scription of the leases held by Pure in the field. as defined 
in the foregoing Subsection (b), where such discovery is 
made. If at the time of delivery of such notice of discovery 
or thereatter Pure determines to market gas from such 
afteracquired leases, Pure will notify Tennessee in writing 
that Pure desires to market gas from such leases. [1760] 
Tennessee shall have a preferential option for a period 
of ninety (90) days after receipt of such written notice 
that Pure desires to market such gas to eleet in writing to 
purchase or not to purchase gas from such afteraequired 
leases in such field under the terms and provisions of the 
Marine-Tennessee Agreement, as hereby amended. except 
that the delivery point shall be ata central point in such 
field to be mutually agreed upon, the minimum quantity 
to be purchased from such leases shall be a daily quantity 
equal to one thousand (1000) MCT of gas per day tor each 
ten million (10,000,000) MCF of gas originally in place in 
the recoverable proven reserves of Pure in and under the 
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lands covered by such leases, and the price to be paid there- 
for shall be the price per MCF equivalent to the highest 
of the following three prices: 


(1) The highest bona tide price offered to Pure for gas 
to be purchased from any such lease or leases, adjusted 
tor ditferences. if any, in the terms of said highest bona 
fide price offered and the terms contained herein with 
respect to the quality, measurement and delivery of gas; 


(2) The prevailing market price then being paid to pro- 
ducers for gas under contracts which are in force at the 
time Pure notified Tennessee of Pure’s desire to market 
such gas which provide for delivery of daily quantities of 
gas approximately equal or greater than the contract quan- 
tity hereunder over a similar period of time and upon sub- 
stantially the same terms adjusted for differences, if any, 
[1761] in the terms of this contract and the contracts estab- 
lishing the prevailing market price of measurement, quality 
and delivery as set forth herein, from the Gulf of Mexico 
Field: or 


(3) The price being paid at the time for gas sold by 
Pure to Tennessee under the Marine-Tennessee Agreement, 
as hereby amended. 


+. (a) Tennessee and Pure agree that the Marine-Ten- 
néssee Agreement and particularly Subsection (a) of Sec- 
tion 3, item (111) of Subsection (a) of Section 5, Subsections 
(b) and («) of Section 5, Subsection (c) of Section 7, 
Section 19 and the first two (2) paragraphs of Section 11 
thereof shall be and hereby is amended so that said respec- 
tive items, Subsection and paragraphs shall hereafter read 
as follows: 
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Subsection (a) of Section 3. 
“(a) Seller reserves the following rights: 


(i) To operate Seller’s property free from any con- 
trol by Buyer in such manner as Seller, in Seller's ~ol+ 
discretion, may deem advisable, including without lim- 
itation, the right to drill new wells, to repair and re- 
work old wells, and to abandon any well or surrender 
any lease or portion thereof which is not productive, 
or when no longer deemed by Seller to be capable of 
producing gas in paving quantities under norma! meth- 
ods of operation; provided, however, in the event Seller 
should terminate [1762] or surrender any lease de- 
scribed in Exhibit “A” hereto attached, written notice 
of same shall be given to Buyer within thirty (30) 
days, and such lease as to the land affected by such 
surrender shall be released trom dedication hereunder. 


(ii) To process the gas, or have same processed. 
before delivery to the Buyer, for the recovery of lique- 
fiable hydrocarbons. providing, such processing will 
not render the gas incapable of meeting the quality 
specification contained in Section 6 hereof. 


(iii) To use gas produced from the leases for de- 
veloping and operating Seller's leases covered hereby 
and such Seller's other leases in the immediate vicinity. 
for the operation of such Seller's pipe lines, water sta- 
tions, camps and other miscellaneous uses incident to 
the operation of such property, and to fulfill obliga- 
tions to a Lessor of any lease subject hereto for do- 
mestic fuel: 


(iv) To unitize any of Seller's property with other 
properties of Seller and of others in the same field. in 
which event this contract will cover Seller's interest 
in the unit and gas attributable thereto; 
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(v) To use gas produced from property for repres- 
suring, pressure meuntenance or cycling operations on 
said property and Seller’s other [1763] property in 
the Immediate vicinity thereof before delivery into 
Buyer's pipe line system: provided, however, Seller 
will not utilize gas for pressure maintenance or cycling 
it by so doing Seller would be unable to perform its 
Gelivery obligations hereunder.” 


Itein (ttt). Subsection (a) of Section 5. 


“(i) From January 1. 1953, a quantity per day 
which is equal to one thousand (1000) MCF for each 
ten million (10,000,000) MCF of recoverable gas orig- 
inally in place within the dedicated reserves, if deliv- 
erable at the maximum efficient rates of flow of the 
respective wells as determined by Seller and under 
applicable allowables, but in no event more than fifty- 
five thousand five hundred seventy-four (55,574) MCF 
ver day: or” 


Subsection (b) of Section 5. 


“(b) Buyer shall have the right to purchase, and 
Seller will sell and deliver to Buyer such quantity of 
gas per day in addition to the contract quantity as 
Buyer may from day to day elect to purchase up to 
the total quantity per day which the wells on the leases 
dedicated hereto are capable of producing when pro- 
duced at their respective maximum efficient rates of 
flow as determined by Seller, or at their respective 
allowable rates of flow under applicable orders, [1764] 
rules, regulations or laws, whichever is the smaller 


quantity.” 
Subsection (e) of Section 5. 


“(e) If, after the date of initial delivery of gas 
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hereunder, Seller fails, because the contract quantity 
cannot be produced and delivered under maximum effi- 
cient rates of flow ax determined by Seller or under 
allowable rates of flow or because of any other reason 
except force majeure, to make available to Buyer here- 
under for any period of one hundred eighty (180) con- 
secutive days the total contract quantity (within the 
variation permitted by the foregoing Subsection (c) 
of this Section 5) for such period, Buyer may, in 
addition to any other rights which Buyer may have, 
reduce the contract quantity to the average daily quan- 
tity which Seller did make available during such one 
hundred and eighty (180) day period. In the event of 
any such reduction the quantity by which the contract 
quantity at the time is so reduced shall never be taken 
in account or included in determining whether there 
is an additional quantity of gas, or the amount of the 
additional quantity of gas, available for delivery as 
provided under tne foregoing Subsection (a) of this 
Section 5, and in no event shall Buyer be required to 
make any election or Seller be entitled to any release 
[1765] under said Subsection (a) as to any quantity 
which ineludes the quantity by which the contract quan- 
tity shall have been reduced under this Subsection (e) 
or any reserves attributable thereto.” 


Subsection (c) of Section 7. 


“(¢) The unit of volume for purposes of measure- 
ment shall be one (1) eubie foot of gas at a tempera- 
ture base of sixty degrees (60°) Fahrenheit and at a 
pressure of three hundred and twenty-five thousandths 
(0.525) of a pound per square inch above an assumed 
atmospheric pressure of fourteen and seven-tenths 
(14.7) pounds per square inch (fifteen and twenty-tive 
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thousandths (15.025) pounds per square inch abso- 
lute).~ 


Section 10. 


“10. Delivery Point. The point of delivery for gas 
deliverable hereunder shall, except as otherwise ex- 
pressly provided, be at the point at which Marine was 
delivering gas to Tennessee under this Agreement im- 
mediately prior to the effective date of the agreement 
in which this amended Section 10 is set forth.” 


Tie frst two (2) paragraphs of Section 11, 


“ll. Prices. The prices to be paid by Buyer for gas 
delivered or to be paid for hereunder shall be as follows: 


From the date of initial delivery 
until November 1, 1954 9.25 cents per MCF 
[1766] 


From November 1, 1954 to the 
etiective date of this amendment 
to Section 11 10.25 cents per MCF 


From the effective date of this 
amendment of Section 11 to 
November 1, 1958 9.22193 cents per MCF 


During each of the additional respective periods from 
November 1, 1958, to November 1, 1962, November 1, 
1962, to November 1, 1966, and November 1, 1966 to 
the expiration of the term hereof, the price per MCI" 
to be paid shall be determined by agreement between 
Buyer and Seller to be made for each such period not 
less than six (6) months prior to the expiration of 
the preceding period, and, if the parties are unable to 
agree, the price shall be determined by arbitration. 


a 
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The price for each such period shall be the averaze 
of the three (3) highest prices, as determined by agree- 
ment or arbitration, payable at the commencement of 
such period by transporters of natural gas for public 
consumption (including Buyer) for gas produced within 
the pricing area under contracts with producers. un- 
der which deliveries of gas are being made at the time 
of agreement or arbitration, and which provide for 
daily delivery of quantities of gas over a similar period 
of time and upon substantially the same terms of meas- 
urement, quality and delivery as set [1767] forth herein. 
but in no event shall such prices be les~ than 10.12162 
cents per MCF during the fourth period, 11.02132 cents 
per MCF during the fifth period, and 11.92102 cents 
per MCF during the sixth period.” 


(b) Tennessee and Pure also agree that if for any reason 
Marine fails or refuses to perform the services for Pure 
with respect to the gas deliverable under the Marine- 
Tennessee Agreement which Marine has agreed to perforn 
under the Hydrocarbon Gathering And Separating Agree- 
ment then the obligation of Pure to sell and deliver gas 
shall be suspended as in the case of “force majeure” under 
the provisions of Section 14 of the Marine-Tennessee 
Agreement, provided, however, that Pure shall with all 
reasonable dispatch and without undue delay either (i) 
require and cause Marine to carry out and perform Marine's 
obligations under said Hydrocarbon Gathering And Sepa- 
rating Agreement or (ii) install, maintain and operate 
such gathering lines and other pipe lines and facilities as 
may be necessary to enable Pure to perform Pures obii- 
gations under the Marine-Tennessee Agreement. 


(c) Notwithstanding any of the terms and provisions of 
the Marine-Tennessee Agreement and of this agreement to 
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the contrary, 1 is expressly agreed that if under the terms 
of the aforementioned Hydrocarbon Gathering and Separat- 
ing Agreement Marine ts not obligated to build such gath- 
ering lines and other facilities as may be necessary to gather 
and deliver to Tennessee for the account of Pure [1768] 
the gas produced from any new field which contains leases 
dedicated to this agreement hereafter discovered by Pure 
within the Gulf of Mexico Field, then Pure shall not be ob- 
ligated to install and operate gas gathering lines and facili- 
ties in order to make delivery of such gas to Tennessee 
under the Marine-Tennessee agreement as amended hereby. 
Tennessee shall, however, have the right exercisable by 
written notice delivered to Pure within one hundred eighty 
(180) days after written notice from Pure that Marine is 
not obligated to and will not gather gas from such field, 
to install and operate such gathering lines and facilities. 
Should Tennessee elect to install and operate such lines and 
facilities, then it will proceed diligently with the installation 
thereof. The delivery point for gas from such field, shall be 
at the terminus of Tennessee’s gathering line at a central 
point therein to be mutually agreed upon. Otherwise all 
provisions of the Marine-Tennessee Agreement as amended 
hereby shall be applicable. 


5. Tennessee hereby consents to the termination of the 
Pure-Marine Agreement and to the transfer and assign- 
ment by Marine to Pure of the Marine-Tennessee Agree- 
ment, and all rights of Marine thereunder except the right 
of Marine to receive payment for all gas delivered or to 
ie: paid for prior to the effective date of this transfer, and 
Tennesee agrees that except with respect to the obligations 
retained and undertaken by Marine which are referred to 
in the foregoing iterms (1), (11) and (iil) of Section 2. 


(1980) 
111 


[1980] 


FPC GAS RATE (Checked) 
SCHEDULE No. 40 
SUPPLEMENT NO. 9 
CERT. DOCKET 

IP. NO. S-1035 

FILING DATE: 12-26-62 
EFFECTIVE DATE: 11-1-62 


SUPPLEMENT NO. ...... TO THE PURE OIL 
COMPANY’S FPC GAS RATE SCHEDULE NO 40 


NOTICE OF INDEPENDENT PRODUCER 
RATE CHANGE 


1. Producer: The Pure Oil Company 


(Name) 
200 East Golf Road, Palatine, Illinois 
( Address) 
2. Buyer: Tennessee Gas Transmission Company 
3. Location of Sale: Rollover Bl. 39, Offshore Vermilion, 
(Field) (County) 
Louisiana 
(State) 


4. (a) FPC Gas Rate Schedule No. 40 
(b) Basie Contract Date March 16, 1950 
5. (a) Type of Change: Notice in Compliance with Com- 
mission Order approving Rate 
Settlement proposals as amend- 
ed, issued November 27, 1962. 
(b) Contract Basis: Contract amendment of December 
18, 1962: 
(Specify Contract Provision) 
attached hereto and made a part 
hereof. 
(c) November 1, 1962 
(Effective Date) 
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6. Rates in Cents Per Mef at 15.025 psia: 
(Specify) 
Other*® 
Base Tax (Specify Total 
Rate Reimbursement Separately) Rate 


ia) Present Effective 


Rate 21.33333¢ = 21.33333¢ 
(ob) Proposed Rate: 16.75¢ — - : 


* Payments made by Pure to Jupiter under “Hydrocarbon Gather- 
ing and Separating Agreement” dated January 2, 1957. Charge 
is presently +¢ per Mef (16.7 psia, on first 62.5 MMCFD and 
3¢ per Mef (16.7 psia) on additional volumes. Total rate will 
depend upon amount actually paid by Pure to Jupiter. 


[1983] 
December 18, 1962 


Tennessee Gas Transmission Company 
P. O. Box 2511 
Houston, Texas 


Attention: Mr. Walter Fawcett 
Gentlemen: 


Reference is hereby made to that certain Gas Purchase 
and Sales Agreement dated March 16, 1950, as amended, 
between Tennessee Gas Transmission Company, Buyer, 
and The Pure Oil Company, successor in interest to The 
Marine Gathering Company, Seller, relating to the pur- 
chase and sale of gas from the Rollover Block 39 Field, 
Vermilion Area of the Gulf of Mexico, said Agreement 
hereinafter referred to as the “Contract”. 


Whereas, Buyer and Seller desire to amend Section 5 
and Section 11 of the Contract in respects hereinafter 
mentioned: 


Now therefore, in consideration of the premises and 
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ugreements herein contained, Buyer and Seller do hereby 
agree as follows: 


(1) Subsection (f) of Section 5 shall hereafter read as 
follows: 


“(f) If for any month Buyer pays for gas not re- 
ceived, Buyer may make up the deficiency by crediting 
such excess payment against quantities taken in excess 
of the total quantity for any month within five (5) 
years after such deficiency in takes accrues.” 


(2) The first paragraph of Section 11 (Schedule of 
Prices) is hereby deleted in its entirety and there is hereby 
substituted in lieu and in place thereof the following: 


“The prices to be paid by Buyer to Seller for all gas 
delivered to or, if available and not taken by Buyer, to 
be paid for hereunder shall be the sum of (a) and (b) 
below: 


(a) From the date of Federal 
Power Commission authori- 
zation to November 1, 1966 .... 16.75 cents per MCF 


From November 1, 1966 to 
November 1, 1970 .............00000 17.75 cents per MCF 


From November 1, 1970 to 
date of expiration of this 
Comin cig cecoreecomeet eee 18.75 cents per MCF 


(b) The average payment in cents per MCF paid to 
The Jupiter Corporation by The Pure Oil Company 
for gas transportation, which shall be determined 
monthly by dividing the total payment made by The 
Pure Oil Company to The Jupiter Corporation by the 
total gas volume on which such payment is based com- 
puted at 15.025 pounds per square inch absolute. In 
no event will the payment be based upon a price greater 
than four cents (4¢) per MCF for the first sixty-two 
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thousand, five hundred (62,500) MCF per day and 
three cents (3¢) per MCF on additional volumes.” 


(3) The second paragraph of Section 11 (Price Re- 
determination Clause) in its entirety and the fourth and 
fifth paragraphs of Section 11 (Favored Nations Clause) 
in their entirety are hereby deleted. 


This agreement shall not operate to alter or change the 
Contract except as hereby amended and such Contract shall 
continue to be in full force and effect. 


If the foregoing is satisfactory and acceptable, please 
execute in duplicate counterparts and have one fully 
executed copy returned to us for our files. 

Yours very truly, 


THE PURE OIL COMPANY 


Southern Producing Division 
CWH-bp 
AGREED TO AND ACCEPTED this 19th 
day of December, 1962. 
TENNESSEE GAS TRANSMISSION 
COMPANY 


By Water Fawcetr 
Vice President 
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[2535] 


CAPTION 
Filed 9/19/62 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
\ Docket Nos. G-16790, G-17329, 
G-17541, G-17729, G-17731, 


In the matters of G-17764, G-20283, G-13961, 
{ . - ; - 
G-14050, RI60-100, R160-345 
THE PURE OIL , Wi eee 
COM PANY RI61 -351, RI62- ‘ win RI62-204, 


RI62-210, RI62-456 and 
R162-482 


PETITION 
for 
APPROVAL OF SETTLEMENT PROPOSAL 


John C. Snodgrass, 
Attorney 

200 East Golf Road 

Palatine, Illinois 


[2536] 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos, G-16790, G-17329, 
G-17941, G-17729, G-17731, 


In the matters of G-17764, G-20283, G-13961, 
1-14050. RI60- 50-345, 

TEE PORB OM, | Catt Mate RI TS 

COM PANY YLO1-5351. 62-72, R1L6V-204, 


R162-210, R162-456 and 
R162-482 
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PETITION FOR 
APPROVAL OF SETTLEMENT PROPOSAL 


Like many independent producers of natural gas subject 
to the jurisdiction of the Federal Power Commission, The 
Pure Oil Company has been and continues to collect prices 
for its natural gas. the lawfulness of which are the subject 
of controversy. Very considerable sums have been and are 
being collected with contingent refund obligations. Unlike 
most of the medium to large producers, however, Pure’s 
gas prices have never been made the subject of a general 
rate proceeding. However, the Staff has recently completed 
a field investigation of Pure’s books and records at the 
Company's home office. 


Faced with the probability of delay in the final determi- 
nation of the prices which it should be collecting pending 
the conclusion of area rate proceedings, Pure’s manage- 
ment directed their efforts toward possible settlement of 
thes« controversies be initiated. It was and continues to be 
Pure’s belief that such a settlement will promote greatly 
needed stability, permit sounder planning and financing 
for both Pure and the companies transporting and distribut- 
ing the gas Pure produces and would thus be of significant 
benefit to the public interest. 


[2537] 


Therefore, shortly after the first of the year Pure began 
preliminary informal discussions with various parties who 
had participated in proceedings before the Federal Power 
Commission, When it appeared that settlement negotia- 
tions might have some chanee of suecess. Pure formally 
requested the convening of a settlement conference. Inas 
much as it was felt that the Permian Basin Area Rate 
Proceeding, Docket AR61-1 had progressed to a point 
where it would be inadvisable to attempt settlement of 


} 
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rates involved in those proceedings, responsible members 
of the Staff determined that it would be appropriate to 
notify all parties to the Southern Louisiana Rate Proceed- 
ing, Docket AR61-2 of the proposed conference. This was 
done on April 17, 1962, and representatives of several 
Eastern Seaboard Distributing Companies, together with 
members of the Staff, began formal settlement negotiations 
with Pure. The negotiations continued from time to time 
until agreement was finally reached. This proposal em- 
bodies the settlement terms which, as Pure understands 
them, were agreed upon. Pure solicits any comments which 
the distribution companies care to make. 


BACKGROUND OF THE NEGOTIATIONS 


The Pure Oil Company is a fully integrated oil com- 
pany, engaged in the production of oil and gas. transpor- 
tation of crude oil and products. refining and marketing. 
The Company sells natural gas to various purchasers pur- 
suant to contracts on file with the Federal Power Com- 
mission. Pure presently has 59 active rate schedules on 
file with the Commission. 

[2538] 

Of particular significance and importance in the negotia- 
tions leading up to this proposal are the circumstances 
surrounding Pure’s sale of gas to Tennessee Gas Trans- 
mission Company from the Rollover Field, Offshore Louis- 
iana. The importance of the rate negotiated for this sale 
lies in the large volumes involved and the unique cireum- 
stances surrounding the discovery, development and sale 
of the Rollover gas. Pure was among the first to explore 
for oil and gas on the Continental Shelf, Offshore Louisiana, 


' Public Service Electric & Gas, UG1, Consolidated Edison, Long 
Island Lighting, Philadelphia Electric. 
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In 1949 after two wells had been drilled and abandoned on 
the Rollover leases, Pure brought in the discovery well. 
While it was immediately apparent that a substantial dis- 
covery had been made, there appeared to be little justifica- 
tion to continue development so as to evaluate just how 
large the discovery was inasmuch as the well was 10 miles 
trom shore in 40 feet of water. At that time it had yet 
to be demonstrated that it was economically feasible, or 
for that matter even possible, to lay and operate a gas pipe 
line on the door of the Gulf of Mexico. Pure immediately 
began contacting prospective purchasers. Eventually every 
major transmission company with operations in Southern 
Louisiana was approached as well as two wholly paper 
companies, which as it developed never got into the busi- 
ness. Despite the most strenuous efforts Pure was unable 
to induce any of them to undertake the pioneering effort 
involved. In September, 1949, Marine Gathering Company, 
a new and at the time wholly paper organization, learned 
of Pure’s efforts to locate a buyer for the Rollover gas, 
and suggested negotiation for a contract. Having exhausted 


all other sources of market, Pure elected to institute serious 
[2539] 


negotiatious with Marine during the month of November, 
1949. It is to be noted that the primary term of the 
original leases was running against Pure, and that in the 
over-all picture it appeared that the remaining two years 
were on the order of a minimum in which contractual 
negotiation= could be concluded and the remaining work 
looking toward assuring deliverability of volumes neces- 
sary to load the pipe line could be accomplished. 

It must be remembered that offshore drilling and pro- 


ducing operations were then still in their infancy. In addi- 
tion to the «normous technical problems involved in drilling 
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in over forty feet of open sea, the new efficient weather 
system Was then very crude and as a result Pure constantly 
suffered interruptions and delays in order to insure the 
safety of its workmen. 


Negotiations continued unti] March 15, 1950, when Pure, 
still having been unable to locate any other purchaser, 
signed a contract with Marine by which Marine agreed to 
purchase gas in the field, transport it to shore, and thence 
to a major pipe line company for resale. The original sales 
price was 4.5¢ per mcf @ 15.025 psia as opposed to the 
then current average field price of approximately 9¢ per 
mef. 

This then was truly a “distress” or “forced” xale? It 
Was not until after the Pure-Marine contract was signed 
that Tennessee announced plans to extend its line from its 
Kinder, Louisiana Terminal [2540] to a point some 26 miles 
east of the Town of Creole, Cameron Parish, Louisiana. 
This extension gave Marine a market close to the point 
adjacent to Pure’s offshore Rollover Field. Exploration 
and development continued and the estimate of original 
reserves (agreed to by the pipe line) increased from 27s 
billion cubic feet as of 4/951 to 389 billion eubie feet as 
of 3/652, to 737 billion eubie feet as of 5/25 55, and to 879 
billion cubic feet as of 7/1/59.) (All figures at 15.025 psia.) 


In 1957. Pure amended its contract with Marine so as 
to make the sale direetly to Tennessee onshore and pay 


‘Pure has suffered a loss in revenues of $9,907,000 as compared 
to Tennessee’s going rates from the date of initial delivery 
throngh December, 1961. This is the cost to Pure for the pioneer- 
ing of sales from the Gulf of Mexico. Shortly after the Roll- 
over sale demonstrated the feasibility of subterranean trans- 
portation, it became common practice for pipe line companies 
to lay lines into the Gulf and pay regular field prices. 

' Furthermore, if Pure’s proposal is accepted we plan to spend 
$1,250,000 this year for additional drilling in the Rollover area 
committed to Tennessee. 
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Marine a fee to transport the gas to shore. The fee, 4 
(10.7 ee for the frst 62.5 million cubic feet per day 
and Se (16.7 psia) on additional volumes averages 5.4¢ 
(15.025 psia) per mef. In 1958, Pure and Tennessee re- 
negotiated the price to 21L.5¢ for gas delivered onshore. 
This then. results in a central field point price of 17.9¢ 


per met 


The name of Marine Gathering Company was changed 
to Commonwealth Oil Corporation and quite recently 
Jupiter Oil Corporation succeeded to the interests of 


Commonwealth. 


No doubt these clreumstances, which were brought to 
the Commission’s attention when the rate increase was 
fled. intuenced the Commission to grant Pure a shortened 
pai period of two months rather than the customary 

. We repeat them here so that the present commission 
a interested parties will understand the unique circum- 
stances which played such an important part in the negotia- 
tions leading up to this proposed settlement. 


[2541] 


EXPLANATION OF THE 
PROPOSED SETTLEMENT 


This proposal covers all of Pure’s present rate schedules 
with the exception of those in the Permian Basin and two 
smal! sales made just outside the Permian Basin. The 
gas from these two sales! is run through plants and thence 
into the Periman Basin and the price is tied to El Paso 
Natural Gas Company’s Permian Basin purchasing rates. 
With two exceptions Pure proposes to reduce its rates to 


*R.S. 32, Vena Madre Field, Nolan County, Texas, purchaser- 
West Lake Natural Gasoline Company. 
R.S. 42, Nena Lucia Field, Nolan County, Texas, purchaser-West 
Lake Natural Gasoline Company. 
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the applicable area ceiling rates promulgated by the Com- 
mission in its Statement of General Policy 61-1, as amend- 
ed, or to the last firm, non-refundable rate, whichever is 
higher. The two exceptions are: First, a sale to Trans- 
continental Gas Pipe Line Corp. from the Block—k 76 
Field, Offshore Louisiana under Rate Schedule 39. The 
price proposed for this sale ix 19¢ per mef (15.025 psia) 
i.e. S¢ lower than the present ceiling price. (Second, the 
sale to Tennessee Gas Transmission Company from the 
Rollover Field, Offshore Louisiana under Rate Schedule 
40. The price proposed for this sale is 16.75¢ per mef 
(15.025 psia) plus the charges actually paid by Pure to 
Jupiter Oil Corporation.) 


As part of the proposed settlement on the Rollover sale 
the make up period for gas paid for but not taken is ex- 
tended. 


Pure also proposes a moratorium on future rate increase 
filings which would exceed the Commission's applicable 
ceiling prices [2542] until March 1, 1966. This moratorium 
will not prevent increases up to the ceilings nor the filing 
for tax reimbursement of increased or newly imposed taxes. 


All rates will be subject to the final determinations in 
the Area Rate Proceedings and will be adjusted up or 
down as the case may be. 


Finally, Pure proposes to refund to its pipe line eus- 
tomers the difference between the settlement price and the 
price actually collected from and after April 1, 1962 except 
as to the sale under rate schedule 39 in which case refund 
will be two thirds of such difference from the date of initial 
delivery until July 1, 1962 and full refunds thereafter. Pro- 
posal annexed hereto is in the publie interest and should 
be accepted by the Commission. The reasons therefor are 
as follows: 
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The proposal settles all of Pure’s Section 4(e) dockets, 
with the exception of those involving sales in the Permian 
Basin Area. 


The Proposal provides for an extended period of price 
stability under Pure’s existing rate schedules, since it pre- 
scribes a moratorium on future rate increase filings. More- 
over, for the period of the moratorium, the number of 
Tate increase filings to be made by Pure will be limited to 
those involving increased rates at or below the applicable 
area rate level, with the result that the Commission will 
be relieved of the necessity of processing numerous future 
suspension dockets. 


The proposal, with three exceptions, conforms to the 
area rate patterns which have been announced by the Com- 
mission. One exception is the price proposed for Pure’s 
Rate Schedule No. 39, involving [2543] a sale from the Block 
76 Field, Offshore Louisiana. Under the proposal this sale 
will be made at 19¢ per mef rather than the present ceiling 
price of 19.5¢ per mef. This is the same level at which 
numerous other producers have negotiated settlements ap- 
proved by the Commission. See Texaco Ine. et al. Docket 
G-13169, et al. Order dated 7/30/62. 


The second exception is a sale to Hope Natural Gas 
Company from the Cabin Creek Field in West Virginia 
under Rate Schedule No. 7. The rate for this sale increased 
from 26.88¢ to 28.96¢ per mef in 1959. This was the first 
price increase since 19237. Although the initial ceiling price 
for this area is 28¢ per mef, 15.325 psia, the rate will be 
rolled back to the 1937 level of 26.88¢ per mef, 15.025 psia. 


The final exception is the sale to Tennessee Gas Trans- 
mission Company from the Rollover Feld, Offshore Louis- 
jana under Rate Schedule No, 40, which was explained, 
supra, in detail. 
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As previously indicated, the Staff has made a field investi- 
gation of Pure’s books and records, The data accumulated 
by the Staff and Pure’s accountants in the course of that 
investigation was utilized in the preparation of Pure’s 
response to the Commission’s Questionnaires (Appendix A 
and B) in the Permian Basin Area Rate Proceeding, Docket 
AR61-1. Pure’s said Appendices A and B were then checked 
and verified by the Staff, after which, Pure caused a cost- 
of-service study utilizing such material for the test year 
1960 to be prepared by the accounting firm of Arthur 
Andersen & Company. The study, prepared generally 
according to the principles adopted by the Commission 
in Opinion 338, together with the working papers, were 
turned over to the Staff and representatives of the distri- 
bution companies. 

[2544] 

There were differences of opinion as to certain of the 
methodology employed in the study, which showed unit 
costs of 17.1¢ per mef (14.65 psia), and the Statf set forth 
in its brief in Docket No. R162-482, Pure Oil Company. 
its conception of the methods and principles Pure should 
have used in the study. Pure, although not agreeing with 
the Staff, adopted the Statfs methods and applied Decem- 
ber 31, 1961 rates to adjust its revenues, but still obtained 
a revenue deficiency of 1.25¢ per mef in 1961. The Staff 
did not make a check of Pure’s revised study but coneeded 
that Pure was probably not in an excess revenue position. 
Accordingly, parties to the settlement negotiation finally 
agreed that Pure should be required to refund to the settle- 
ment rates from April 1, 1962 for all but the sales under 
Pure’s Rate Schedule No, 39 in which case refunds in aecor- 
dance with the Commission's order of July 30, 1962 in 
Texaco, Inc., Docket G-13169 et al. would be required. The 
April 1, 1962 date for the commencement of refunds was 
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chosen because it approximates the date at which negotia- 
tious began. 


Pure’s average jurisdictional revenues for the test year 
1960 were only 12.4¢ per mef (14.65 psia). Average revenues 
utilizing 1960 volumes and the prices in effect on Decem- 
ber 31, 1961 are only 13.597¢ per mef (14.65 psia). At the 
proposed settlement rates the indicated unit realization is 

slightly less than 13¢ per mef (14.65 psia). This is very 
sabocanealks below the industry average and much lower 
than settlement rates approved by the Commission in 
recent months. The reduction in Pure’s jurisdictional gas 
revenues from present levels will amount to approximately 
$540,000 per vear and it is estimated that [2545] during the 
term of the moratorium proposed there will be a reduction 
of charges to jurisdictional purchasers below those con- 
tractually authorized of approximately $2,809,000. 


The Settlement Proposal is atached hereto, 
WHEREFORE. it is respectfully requested: 


1. That the Commission enter an order approving the 
Settlement Proposal in its entirety and terminating the 
proceedings affected thereby; 


2. That the Commission waive compliance by Pure with 
the requirements of the Commission’s Rules and Regula- 
tions to the extent necessary to place this Settlement Pro- 
posal in effect: and 


3. That the Commis<ion grant such other and further 
relief as rnay be proper. 


Respectfully submitted, 
THE PURE OIL COMPANY 


ee eee eee ee eee eee ee rere 


John C. Snodgrass, 
Its Attorney 
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THE PURE OIL COMPANY 
DOCKET NOS. G-16790, ET AL. 


SETTLEMENT PROPOSAL 
I 
Proceedings Involved 
The rate schedules and related proceedings involved in 
this Settlement Proposal are listed in Exhibit A annexed 
hereto and made a part hereof. 


II 
Settlement Terms 


Subject to acceptance and approval by the Commission 
of this Settlement Proposa!, The Pure Oil Company pro- 
poses the following: 


1. Prices—To the extent required, the rate under each 
of the rate schedules listed in Exhibit A will be reduced 
so that the effective rate, inclusive of tax reimbursement. 
will equal the rate shown in column (5). identified as 
“Proposed Settlement Price.” 


2. Moratorium—Subject to the reservations set forth in 
Part III hereof and except as to the sale under rate sched- 
ule 39 Pure will not, prior to March 1, 1966, file for any 
increase in rate under any of the rate schedules listed in 
Exhibit A, provided, however, that such filings may be 
made prior to Mareh 1. 1966, to the extent that the maxi- 
mum statutory suspension period may be extended beyond 
five months. [2547] As to rate schedule 39 the moratorium 
will be effective until July 1, 1967. 


3. Refunds—-With the exception of rate schedule 39 
Pure will refund to its pipe line purchasers the difference 
between the revenues actually received and those which 
would have been received at the proposed settlement rates 
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shown in Column (5) of Exhibit A from April 1, 1962 to 
the date upon which the rate reductions proposed are 
diaced in effect. plus interest at 6% or 7% per annum, as 
applicable. As to rate schedule 39 Pure will refund 2/3 
of the said ditference from the date of initial delivery to 
July 1. 1962 and 100% of such difference thereafter plus 
interest at 6% per annum from initial delivery to March 
1, 1960 and T° to July 1, 1962 with refunds of gas paid 
for but not taken to be effected by a refund of gas in kind 
all as provided in the Commission's order of July 30, 1962 
in Texaco Inc. Docket G-15169, as said order related to The 
Ohio O11 Company. 


III 
Reservations 


In addition to and notwithstanding other provisions of 
this proposal, Pure reserves the right to file for price in- 
creases, to the extent permitted by its contracts as such 
contracts may be amended, under any of the rate schedules 
listed in Exhibit A hereto, under the following circum- 
stances: 


1. If the etfective price under any rate schedule list- 
ed in Exhibit A hereto is at any time less than the applic- 
able area price [2548] level announced in the Commission’s 
Statement of General Policy No. 61-1, as now or hereafter 
amended, or established by any order or announcement of 

the Commission, Pure may file for any such higher price. 


2. In the event that the Natural Gas Act is amended 
=O as to remove or release from Commission jurisdiction 
any of the sales covered by the rate schedules listed in 
Exhibit A hereto, or any of the prices contained in any or 
all of such rate schedules, Pure may claim such price or 
prices as Pure may presently be or may hereafter become 
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entitled to under its contracts, and this Settlement Pro- 
posal shall in no way affect such rights of Pure. 


3. With the exception of the sale under rate schedule 39, 
in the event of a levy of or an increase in State or Federal 
taxes, for which Pure may be entitled to reimbursement, in 
whole or in part, under its contracts, Pure may file at any 
time for any such tax reimbursement increase under any 
of the rate schedules listed in Exhibit A, to the extent 
permitted by the respective contracts. As to the sale under 
rate schedule 39 any filing for tax reimbursement will be 
limited to one half of any new tax imposed by the Federal 
Government and if said sale is hereafter held subject to 
the taxing authority of the State of Louisiana. Pure may 
file for a total price of 20.625¢ per Mcf. 


[2549] 
IV 


Terms of Submission 


Upon the Commission’s acceptance of this Settlement 
Proposal and termination of the proceedings affected there- 
by, Pure agrees to proceed with due diligence and in good 
faith to file all required rate schedule supplements, to make 
the refunds proposed and to perform all other acts which 
are necessary to place in effect the provisions of this 
proposal. 


Respectfully submitted, 


THE PURE OIL COMPANY 


John C. Snodgras 
Its Attorney 
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[2554] 

* Loutsiana, Colorado, Utah, West Virginia and Wyoming prices 

at 15.025 psia with all other prices at 14.65 psia unless otherwise 

noted. All prices are base prices plus tax reimbursement (if any) 
unless x roted. 

Proposed settlement rate of 14.60¢ is patterned after FPC General 

Policy Statement as amended. Price redetermination clause is 

to be removed and provision made for 1.0¢ periodic escalation 

every 3 years. 

> Temporary authorization issued at Docket No. C161-1791 with 
price at 15.0¢ conditioned to rate to be determined when perman- 
ent certiticat e issued. Initial rate at Docket No. C161-1791 con- 
tains a oor price of 13.5¢. Initial delivery 7-25-61. 

* Temporary authorization issued at Docket No. C162-634 condi- 
tioning initial rate from 18.0¢ to 15.0¢. Initial delivery 3-20-62 

3 Application for abandonment being prepared as sale is in intra- 

state commerce. 

Proposed settlement price shown is before deductions for gather- 

ing on beth low and high pressure gas and compression on low 
pressure fas. 

* Base rate of 16.0e plus 1.75¢ tax reimbursement. 

~ A notice of increase ‘Supplement No. 1) was filed in this docket 

© 23.4¢ per Mef and was suspended to Dec. 1, 1962. If this settle- 

ent proposal i is aecepted Supplement No. 1 will be superseded 
the proposed 19¢ rate before the 23.4¢ rate ever becomes 
eetive, 

ter Oil Corporation charges Pure for transportation from 

- ‘bold ‘10 miles offshore, to Tennessee Gas Transmission 

company main line on shore. The charges are 4.0¢ per Mef 

16.7 psia) for the first 62.5 MMCFD and 3.0¢ per Mef (16.7 
psia, for the remainder. These charges to be recouped from 
Tennessee as part of the rate will be only those actually paid 
by Pure to Jupiter. its successors or assigns. Any reduction 
in charges by Jupiter will thus reduce payments by Tennessee 
to Pure. 

29 Permanent certificate issued at Docket No. G-15581 for an initial 
rate oF 17.0¢ plus BTU adjustment. Later amendments adding 
acreage to contract have received temporary certification con- 
ditioned to rate to be determined in certificate proceeding with 
a Hoor of 17.0¢. Rates as to this additional acreage will await 

f said certificate proceedings. 


yx ad 
be re i S 


nee 


» 
Q ce Ce v 
€. C9" . 


outcome of 
Temporary authorization issued conditioning initial rate to be 
that rate as determined in certificate proceeding. Collecting 
17.0¢ plus BTU adjustment with a floor price of 17.0¢. Rate 
will await outcome of certificate proceeding. 

Present price and proposed settlement price is 15.0¢ plus BTU 
adjustment and is Pure’s firm initial rate. There is a change 


i 
- 


- 
Lh 
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in rate at Docket No. RI 62-245 suspended until 1]-4-62 for an 
increase to 17.0¢ plus BTU adjustment which wil] be superseded 
if the settlement proposal is accepted. 
[2555] 
13 This rate also has a BTU adjustment for gas above and below 
1,000 BTU. 

'¢ Base rate is 14.0¢ at 14.65 psia. Pure is collecting .25¢ for 
dehydration. This is an initial rate, permanently certificated. 
1S Application for abandonment filed 4-11-61 and assigned Docket 

No. CI61-1499. No money collected subject to refund. 


CAPTION 
[2562] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of Sl Neral 
THE PURE OIL COMPANY fDocket Nos. G-16790, et ad, 
RESPONSE OF LONG ISLAND LIGHTING 
COMPANY TO PETITION FOR APPROVAL 
OF SETTLEMENT PROPOSAL AND 
SETTLEMENT PROPOSAL 


1. Pure implies that Long Island Lighting Company 
not only began settlement talks with Pure, but also agreed 
to the settlement terms embodied in the Settlement Pro- 
posal (Petition, pp. 2.9). While representatives of Long 
Island Lightinz Company did participate in such settlement 
talks in April, 1962, which ended in disagreement. Long 
Island Lighting Company had no notice of and did not 
participate in any negotiations with Pure in recent months, 
and has not at any time signified its agreement to the pro- 
visions embodied in the Settlement Proposal. 


2. It is the position of Long Island Lighting Company 
that if in fact special circumstances justify an extraordi- 
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nary price, the appropriate price for the Rollover sale to 
Tennessee (RS 40) is no more than 14¢, exclusive of any 
tax which may be payable. plus the applicable transporta- 
tion charge. It should be noted that even this total price 
exceeds the Commission's old gas ceiling. 


[2563] 


Under Pure’s Settlement Proposal the total price would 
approximate 20.15¢.* This is unjustifiably excessive. 


3. Pure proposes to make only token refunds in con- 
nection with its sale to Transco from the Gueydan Field 
(RS 33). The price for this sale was triggered by the Com- 
mission's erroneous certification of the Transco-Seaboard 
sales which were the subject of Opinion 315. There is no 
reasonable basis for permitting Pure to retain any of the 
proceeds of this sale in excess of the sum of the pre-trigger- 
ing base price, and applicable tax reimbursement. Since 
consumers were erroneously required to pay these excess 
moneys, full refunds should be made. Anything less than 
full refunds will give to Pure a windfall at the expense of 
consumers. 


+. In light of the pending motion filed June 22, 1962 
by the New York Public Service Commission for reduction 
of South Louisiana ceilings, the price of 21.25¢ proposed 
for the sale to Tennessee under RS 75 is unacceptable. 


* Pure pays a transportation charge to Jupiter Oil Corporation 
ranging from 4 to 3¢ per mef, and averaging 3.4¢ per mef 
(Petition, p. 5). It would appear that the justness and reason- 
ableness of Jupiter’s charge to Pure should be investigated. 
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CAPTION 


[2610] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-16790, G-17329, 
G-17541, G-17729, G-17731, 
THE PURE OIL G-17764, G-20283, G-14050, 
COMPANY, et al. } R1I60-100, RI60-345, R161-331. 
R162-72, R162-204, RI62-210, 
| RI62-456, R162-482 
L 


ERRATA NOTICE 
(December 5, 1962) 


ORDER APPROVING RATE SETTLEMENT 
PROPOSAL, AS AMENDED, PRESCRIBING 
REFUNDS, SEVERING AND 
TERMINATING PROCEEDINGS 


(Issued November 27, 1962) 


Delete Docket No. “G-13961" from the heading of the 
order. 


Appendix A to the order, page 1, the proposed settlement 
price for sales to Texas Eastern Transmission Corporation 
under Rate Schedule No. 70 should read “14.6” rather than 
“14.0”, with deletion of the favored-nation provision from 
the contract, pursuant to Section VI of Pure Oil Company's 
Motion to Amend Settlement Proposal, filed November 5, 
1962. 

(Signed) Josern H. Gvrrive 
Joseph H. Gutride 
Secretary 
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[2611] 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Joseph C. Swidler, Chairman; 
Howard Morgan, L. J. O'Connor, 


Jr.. Charles R. Ross, and 
Harold C. Woodward. 


Docket Nos. 
G-16790, G-17329, G-17541, 
G-17729, G-17751, G-17764, 
(7-20283, G-13961, G-14050, 
RI60-100, RI60-345, R161-331, 
R162-72, RI62-204, R162-210, 
R162-456, R162-482 


ORDER APPROVING RATE SETTLEMENT 
PROPOSAL, AS AMENDED, PRESCRIBING 
REFUNDS, SEVERING AND 
TERMINATING PROCEEDINGS 
(Issued November 27, 1962) 


The Pure Oil Company. 


? 
PL i 
L Ws 


On April 16, 1962, at the request of Pure Oil Company 
(Pure) conferences were initiated by the staff of the Com- 
mission for the purpose of considering the settlement of 
the issues in the ubove-docketed proceedings. As a result 
of such conferences, Pure. on September 19, 1962, filed a 
petition for approval of its settlement proposal. Subsequent 
thereto, comments and objections were filed by certain 
intervenors, further conferences were held and as a result 
thereof Pure, on November 5, 1962, filed a motion, pursuant 
to (1.12 of the Commission’s Rule of Practice and Pro- 
cedure, to amend its petition for approval of its settlement 
proposal.’ No party has objected to the proposed settle- 


? Each of the parties who had filed comments or objections to 
Pure’s original proposal attended and actively participated in 
the conferences which resulted in Pure’s amended proposal. 
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ment, as amended, and it is now before us for consideration? 
In summary, the settlement proposal provides: 


(1) Pure’s rates for sales of natural gas in interstate 
commerce, with one exception, shall be at or below the 
applicable area ceilings.” 


[2612] 


(2) A moratorium on increased rate filings until March 
1, 1966, except that with respect to Rate Schedule No, 39, 
covering a sale by Pure to Transcontinental Gas Pipeline 
Corporation (Transco) in Vermillion Parish, Louisiana. 
the filing moratorium extends to July 1, 1967, 


(3) For certain rate schedules, waiver of the right to 
file under indefinite pricing clauses, and limitation of rate 
increases to l¢ per Mef every five years, except for applica- 
ble tax-reimbursement clauses. 


(4) Pure reserves the right to file at any time for ¢on- 
tractually authorized increased rates up to the applicable 
area-rate levels determined through area hearing or bv 
amendment of the Commission’s Statement of Genera! 
Policy No. 61-1. 


7 On November 13, 1962. The United Gas Improvement Company 
(UGI) filed an answer to the amended proposal in which it 
suggested certain language changes. This order provides for sub- 
stantially the same result as that proposed by UGI. On the same 
day, the Philadelphia Electric Company filed its response to the 
amended proposal in which it stated. inter alia, that Pure’s pro- 
posal in the instance of one rate schedule contravened the Second 
Amendment to the Commission's Statement of General Policy 
No, 61-1. However, the proposal of Pure was amended by letter 
filed November 5, 1962, to conform to said amendment. 

Neither the answer nor the response objected to or protested 
the amended proposal. 

* The settlement proposal encompasses all of Pure’s filed rate 
schedules except those for sales in the Permian Basin, presently 
involved in AR61-1, and two sales in the Oklahoma Panhandle 
which were excluded by agreement. 
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(5) Pure will refund to its purchsers under all rate 
schedules where collections were made subject to refund 
the ditference between the revenues actually received and 
those which would have been received at the proposed 
settlement rate from September 1, 1962 to the date upon 
which the proposed rates are placed in effect, with interest 
at 6% or 7% per annum, as applicable. Additionally, under 
Rate Schedule No. 33, Pure will refund two-thirds (3ds) 
of the difference it has collected from Transco and that 
which it would have received at the proposed settlement 
rate from the date upon which said rate was increased 
above 17.75¢ per Mcf to the date upon which the proposed 
settlement rate is placed in effect. Under Rate Schedule 
No. 39 Pure will refund to Transco an amount equal to the 
difference between the monies paid and the settlement rate 
of 19¢ per Mef of gas multiplied by the volumes sold and 
delivered to Transco under this rate schedule in June, 
1962, and delivered in each preceding month thereto until 
a dollar amount results which is equal to two-thirds (34ds) 
of the difference between the amount paid to Pure by 
Transco for gas delivered from the date of initial delivery 
and the amount that Transco would have paid had a rate 
of 19¢ been charged and collected from said date. Also, 
under said Rate Schedule No. 39, Transco has paid for gas, 
under take or pay provisions in the contract, which it was 
unable to take. Pure proposes to refund the amounts 
charged for such gas not taken above the settlement rate 
in kind. 

(6) The severance from the consolidated proceedings 
in Docket No. RI62-467, et al. of Pure’s increased rate filing 
under its Rate Schedule No. 39 in Docket No, RI62-482 and 
a disallowance thereof, 

In support of its proposal, Pure avers that the settlement 
rates, refunds, moratorium periods and other provisions 


thereof are in the public interest in that they are fair, non- 
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inflationary and will provide long-term price stability for 
large volumes of natural gas moving in Interstate com- 
merce. The proposal includes sales to twenty-four pur- 
chasers under forty-three rate schedules, such sales being 
made in nine states. The one proposed rate which exceeds 
the applicable area ceiling is for a sale which Pure contends 
has such unusual circumstances to cause it to be so unique 
as to warrant our granting an exception in this instance 
to the area ceiling. 
[2613] 

The only exception to settlement at ceiling levels or 
below, is the sale made to Tennessee Gas Transmission 
Company under Pure’s Rate Schedule No. 40 from the Roll- 
over Field, Vermilion Parish, offshore Louisiana. Pure 
states that it was among the first to explore for oi] and gas 
on the Continental Shelf, offshore Louisiana. In 1949, after 
two wells had been drilled and abandoned on the Rollover 
leases, Pure brought in the discovery well. The well was 
ten miles offshore in forty feet of water. Pure instituted 
negotiations with every major transmission company in 
Southern Louisiana but was unable to interest any in 
initiating offshore operations. Pure states that at the time 
it was advised that the feasibility of an underwater pipe- 
line for the necessary distance was very doubtful. After 
having exhausted all efforts to secure an interstate pipe- 
line purchaser, Pure says it was approached in September, 
1949, by Marine Gathering Company.‘ (Marine) then a 
paper corporation, which offered to purchase and trans- 
port the gas. Negotiations continued until Mareh, 1950, 
when Pure executed a contract with Marine to sell it the 
Rollover gas at an initial price of +.5¢ per Met (15.025 psia) 
in the field. Subsequently, Tennessee extended its trans- 

4The name of Marine Gathering Company was changed to Com- 


monwealth Oil Corporation, and recently Jupiter Oil Corpora- 
tion succeeded to the interests of Commonwealth. 
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mission system to a point onshore of the Rollover Field 
and Marine laid the underwater line to connect with Ten- 
nessee’s sVstem. 

Exploration and development of Rollover has increased 
the reserve estimates from 278 billion cubic feet as of April 
9, 1951, to S79 billion eubic feet as of July 1, 1959. Pure 
states that if it had known the size of the estimated re- 
serves, and if its leases had not been about to terminate, it 
would not have agreed to sell these large offshore reserves 
for +.5¢ per Mef. It states that these circumstances, coupled 
with the fact it could not interest a pipeline purchaser in 
pioneering an underwater pipeline, causes this sale to be 
in the nature of a distress sale. 


At the present time, Pure makes the sale from Rollover 
directly to Tennessee onshore and pays Marine’s successor 
a transportation fee of +¢ for the first 62.6 MMecef per day 
transported and 3¢ on additional volumes. The present 
rate being charged is 21.3333¢ per Mef, of which Pure re- 
tains 17.9¢ per Mcf. It proposes a settlement rate of 16.75¢ 
ver Mef. plus reimbursement of the charges Pure has to 
pay for transportation. Pure has agreed to charge only 
that amount it actually has to pay for the transportation of 
the gas onshore, and to make any necessary filing in the 
future to reflect any change that may be made therein. We 
believe that under all the circumstances the proposed settle- 
ment rate for this sale should be approved. 

With respect to refunds, although the staff had under- 
taken a field investigation of Pure’s books and_ records, 
such investigation was not completed, and no formal pro- 
ceedings involving all of Pure’s rates were held. Therefore, 
the parties to the settlement proceedings utilized a cost of 
service prepared by Pure. Pure avers the cost of service 
it presented was prepared generally according to the prin 
ciples adopted [2614] by the Commission in its Opinion 
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338, Phillips Petroleum Company, et al., Docket No. G-1148, 
et al., 24 FPC 537. It says that the cost of service and 
supporting data were furnished to all parties to the settle- 
ment conferences, and that despite some “differences of 
opinion as to certain of the methodology employed in the 
study ... they were not of such significance as to lead these 
parties to conclude that a requirement of refunds beyond 
those proposed would be just and reasonable.” In view of 
all the terms of the settlement proposal, we find it appro- 
priate that the refunds be made as proposed. 

The settlement proposal includes a number of rates for 
which issuance of related permanent certificates is pend- 
ing, and service is being rendered under temporary author- 
izations. Section 7 of the Act requires a hearing on such 
certificate applications. We propose, therefore, to prompt- 
ly sever such proceedings from other proceedings where 
consolidated, and to set these certificate matters for 
abridged hearing, indicating that the proposed initial price 
is the settlement price. In the meantime, Pure shall charge 
and collect the settlement rates as of the date of this order. 
or if it elect to continue charging the present rate it shall 
forthwith file its undertaking agreeing to refund the ditfer- 
ence between the present rate and the settlement rate col- 
lected by it, in each instance, from the date of this order 
to the date of the order issuing it a permanent certificate. 

The instant settlement proposal as herein set forth, and 
in other particulars not specifically noted herein, meets the 
criteria previously set forth in our Tidewater, Ohio and 
Shell settlement orders.® and, accordingly we find it to be 


5 Tidewater Oil Co., ct al, Docket Nos. G-13310, ¢¢ al., Order Con- 
ditionally Approving General Rate Settlement. issued June 
15, 1962, 2... FPC ...; The Ohio Oil Co.. et al. Docket Nos. 
R160-92, et al., Order Approving General Rate Settlement Pro- 
posal and Terminating Proceedings. issued June 28, 1962, .... 
FPC ....; Shell Oil Company, ct al.. Doeket Nos G-9446, ef al., 
Order Conditionally Approving General Rate Settlement Pro- 
posal, Severing Proceedings, Terminating Proceeding and Re- 
quiring Refunds, issued August 1, 1962. .... FPC ..... 
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in the public interest and should be approved as hereinafter 
provided. 


Our action herein should not be construed, nor may it 
de, as constituting approval of any future rate increase, if 
any. that may be filed under the subject rate schedules, 
and is without prejudice to any findings or order of the 
Commission in any further proceedings, including area rate 
proceedings, involving Pure’s rates and rate schedules. 


The Cammtssion orders: 


(A) The settlement of these proceedings on the basis 
of the settlement proposal is approved and made effective 
subject to the following terms and conditions. 


[2615] 


‘B) The settlement rates set out in Appendix A hereto, 
are approved and shall he effective as of November 1, 
1962, and all rates and charges which exceed such rates 
are hereby disallowed. 


(C) The certificate proceedings indicated in Appendix 
A hereto shall not be terminated on the basis of the settle- 
ment, but shall he determined after hearing. 


(D) Within 30 days from the date of this order, Pure 
shall make such filings under its rate schedules as are 
required to make effective the terms of the settlement 
proposal as modified herein, 


(EB) Within 26 days after acceptance of the applicable 
rate schedule supplements referred to in Paragraph D 
hereof, Pure shall (1) refund, with interest as specified in 
each docket, the difference between the rates collected sub- 
ject to refund on and after September 1, 1962, and the re- 
lated settlement rates: and shall make the required refunds 
under its rate schedule Nos. 33 and 39; nd (2) report to 
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the Commission, in writing, and under oath, the amount 
of refund made to each of its purchasers, showing separately 
the amount of principal and interest so paid, and the bases 
used for such determination, together with releases from 
its purchasers showing receipt of the refunds in conformity 
to the settlement as modified and approved. 


(F) Upon full compliance by Pure with all the terms 
and provisions of this order, the 4(e) proceedings listed 
in Appendix A hereof shall terminate. Docket Nos. G-14050, 
G-16790, G-17729, G-17764 and R161-331 are hereby severed 
from the consolidated proceedings in Docket No. AR61-2, 
et al., and Docket No. R162-482 is hereby severed from the 
consolidated proceeding in Docket No. R162-467, et al. 


(G) This order is without prejudice to any findings or 
orders which have been, or may be, made hereafter by the 
Commission, and is without prejudice to claims or con- 
tentions which may be made by Pure, the Commission staff. 
or any affected party herein, in any proceedings now pend- 
ing, or hereafter instituted by or against Pure, or any other 
companies, person, or parties affected by this order. 


By the Commission. 
[Szax] 
/s/ Joserx H. Gurrme 


Joseph H. Gutride, 
Secretary. 
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* Louisiana, Colorado, Utah. West Virginia and Wyoming prices 
at 15.025 psia with all other prices at 14.65 psia unless other- 
Wise noted. All prices are base prices plus tax reimbursement 

if any) unless noted. 


= Proposed settlement rate of 14.6¢ is patterned after FPC Gen- 
eral Poliey Statement as amended. Price redetermination clause 
is to be removed and provision made for 1.0¢ periodic escala- 
tion every 5 years. 

° Temporary authorization issued at Docket No. C161-1791 with 
price at 15.0¢ conditioned to rate to be determined when 
permanent certificate issued. Initial rate at Docket No. CI61-1791 
contains a tloor price of 13.5¢. 


+Temporary authorization issued at Docket No. CI 62-634 con- 
ditioning initial rate from 15.0¢ to 15.0¢. Initial delivery 3-20-62. 


“ 


Application for abandonment being prepared as sale s in intra- 
state commerce, 


Proposed settlement price shown is before deductions for gather- 
ing on both low and high pressure gas and compression on low 
pressure gas. 


Base rate of 16.0¢ plus 1.75¢ tax reimbursement. 


A notice of increase (Supplement No. 1) was filed in this docket 
to 234¢ per Mcf and was suspended to Dec. 1, 1962. Opon 
acceptance of settlement proposal Supplement No. 1 will be 
superseded by the proposed 19¢ rate before the 23.4¢ rate ever 
becomes effective. 


2 


Jupiter Oil Corporation charges Pure for transportation from 
the field (10 miles offshore) to Tennessee Gas Transmission Com- 
pany main line on shore. The charges are 4.0¢ per Mef (16.7 
psia) for the first 62.5 MMCFD and 3.0¢ per Mef (16.7 psia) 
for the remainder. These charges to be recouped from Tennessee 
as part of the rate will be only those actually paid by Pure to 
Jupiter, its successors or assigns. Any reduction in charges by 
Jupiter will thus reduce payments by Tennessee to Pure. 
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10 Permanent certificate issued at Docket No. G-18881 for an 
initial rate of 17.0¢ plus BTU adustment. aLter amendments 
adding acreage to contract have received temporary certifica- 
tion conditioned to rate to be determined in certificate proceed- 
ing with a floor of 17.0¢. Rates as to this additional acreage 


Temporary authorization issued conditioning initia] rate to 
be that rate as determined in certificate proceeding. Collecting 
17.0¢ plus BTU adustment with a floor price of 17.0¢. Rate will 
await outcome of certificate proceeding. 


12 Present price and proposed settlement price is 15.0¢ plus BTU 
adustment and is Pure’s firm initial rate. There is a change in 
the rate at Docket No. RI62-456 suspended until 11-4-62 for 
an increase to 17.0¢ plus BTU adjustment which will be sus- 
pended if the settlement proposal is accepted. 


[2622] 


13 This rate also has a BTU adjustment for gas above and below 
1,000 BTU. 


14 Base rate is 14.0¢ at 14.65 psia. Pure is collecting .25¢ for 
dehydration. This is an initial rate. permanently certificated. 


1S Application for abandonment filed 4-11-61 and assigned Docket 
C161-1499. No money collected subject to refund. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


The Jupiter Corporation ) 
Reena) | Dockets No. s RIGS 282 
PSs ras ansMI1ss 
Docket No. CP63-212 


Company } 


(Issued January 5, 1966) 
PRESIDING EXAMINER’S INITIAL DECISION ON 
A RATE INVESTIGATION OF THE JUPTER 


CORPORATION AND ON A RELATED CERTIFICATE 
APPLICATION OF ITS PIPELINE BUYER 


TABLE OF CONTENTS 
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IX. Application of cost of service to transporta- 
EEO MELO Pig lesesenttecneterenerserermeernersencertes rorememenne= 46 


X. State tax reimbursement collected and not 


DOI BOVE Tircecrectecrenercccces merece nero areetmeann 50 
XI. Tennessee’s certificate application ................ 35 
Re PET CIDE RANG ROTO CT cece neecremees racer tecntonnemeeecs 57 
[3127] 
APPEARANCES 


Howard R. Koven, Justin R. Wolf, Eugene E. Threadgill 
and William W. Brackett for The Jupiter Corporation 


William C. Braden, Jr., and B. J. Williamson for Tennes- 
see Gas Transmission Company 


J. Harry Mulhern, Edward S. Kirby and James R, Lacey 
for Public Service Electric & Gas Company. 
Edward M. Garrett, Bertram D. Moll and Morton L. Si- 


mons for Long Island Lighting Company. 


Kenneth Heady, John R. Rebman and Stanley L. Cun- 
ningham tor Phillips Petroleum Company 


Lynn Adams for Kerr-MeGee Oil Industries, Ine. 


Kent H. Brown and Charles J. Cox tor New York State 
Public Service Commission 


Francis J. McShalley for the Staff of the Federal Power 
Commission 


I 
NATURE OF THE CASE 
ELLIS, PRESIDING EXAMINER: 


Combining a certificate application and a rate investiga- 
tion, this proceeding is—(a) an inquiry under Section 5 


($127) 


ro 


of the Natural Gas Act into the rates charged by The 
Jupiter Corporation for the service of transporting gas 
to the Louisiana shore from points 9 miles in the Gulf, 
(b) a like inquiry into Jupiter’s sales rate for other gas it 
purchases at sea and resells on shore, and (c) an applica- 
tion of the pipeline buyer for the certification of its pro- 
posal to lease Jupiter's pipelines at a flat, monthly rental, 
and operate them thereafter for its own account. 


The questions and objections raised include—(1) whether 
Jupiter's carriage of gas ashore for the account of the 
producer is a gathering function exempted by law from 
regulation; (2) whether its purchase-transportation-resale 
operation is in essence a gathering function likewise 
exempted: (3) if Jupiter is found to be subject to regula- 
tion, whether its revenues and return must be appraised 
on the basis of its total gas and oil business, including pro- 
duction activities in other areas; (4) the disposition of 
state severance tax rembursement funds collected to date 
from the pipeline buyer but not remitted to the producer 
or to the state taxing authority; and (5) as to the certificate 
application (contemplating an assignment of the trans- 
portation activity to the pipeline buyer), whether the pro- 
posed rental price for the line is excessive. 


[3128] 


II 
PROCEDURAL RECORD 


This proceeding developed according to the following 
schedule: 


December 5,1962: Commission order in RI63-212 insti- 
iuting investigation of the gas transportation rates charged 
by Jupiter. 


(3128) 


153 


December 17, 1962: Notice of intervention of Public 
Service Commission of the State of New York. 


Apri 17,1963: FPC order permitting intervention of: 
Public Service Electric & Gas Co.; The Brooklyn Union 
Gas Co.; and Long Island Lighting Co. 


August 28, 1964: Tennessee Gas Transmission Com- 
pany’s application for a certificate of public convenience 
and necessity (CP65-58). 


October 30,1964: FPC order consolidating proceedings. 
providing for hearing, fixing date of prehearing conference 
and prescribing procedure. 


November 12, 1964: Motion of Tennessee Gas for ex- 
tension of time in which to submit prepared testimony and 
exhibits. 


November 20. 1964: FPC’s notice of extension of time 
in re Tennessee Gas Transmission Co.'s motion of Novem- 
ber 12. 


November 23, 1964: Notice of intervention of Pennsyl- 
vania Publie Utility Commission. 


December 2, 1964: FPC order permitting intervention 
of: Long Island Lighting Company: Publie Service Elec- 
tric and Gas Company; and Phillips Petroleum Company 
and Kerr-MeGee Qil Industries, Ine., jointly. 


December 8, 1964: Statf testimony and exhibits re- 
ceived. 

December 8, 1964: Tennessee Gas testimony and ex- 
hibits received, also first supplement to its application, 

December 16, 1964: Jupiter’s motion for extension of 
filing dates. 
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December 16,1964: Jupiter's motion to terminate, pro- 
posing a basis of settlement. 


December 22, 1964: Jupiter’s statement correcting mo- 
tion to terminate. 


December 24, 1964: Answer of Long Island Lighting 
Company in opposition to motions to terminate and to ex- 
tend filing dates. 


December 28. 1964: Answer and objection of Staff 
Counsel to motion to terminate proceeding. 


December 29. 1964: FPC's notice of further extension 
of time. 


January &. 1965: Jupiter's petition for declaratory 
judgment order and motion to dismiss proceedings in 
Docket No. RI63-212: 


Motion for continuance; 
Motion for oral argument: 


Jupiter’s alternative motion to sever and to 
stay. 


January 11, 1965: Jupiter’s addendum to petition for 
declaratory order. 


January 15,1965: FPC's notice of further extension of 
time. 


January 14,1965: FPPC order denying petition to term- 
inate proceedings. 


January 14,1965: Joint answer by Phillips Petroleum 
Co. and Kerr-McGee to alternative motion to sever and to 
stay and to petition for declaratory order and motion to 
dismiss proceedings in R1I63-212., 


(3130) 


155 


January 18, 1965: Answer of Long Island Lighting Co. 
to motions of The Jupiter Corporation. 


January 26, 1965: Motion for continuance by Jupiter. 


January 26,1965: Petition by Jupiter for rehearing of 
order of January 18. 


February 2,1965: Answer and objection of Commission 
Staff to petition for declaratory order and alternative 
motion to sever and stay proceedings. 
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February 3,1965: FPC order granting in part Jupiter's 
motion of January 26, for continuance. 


February 8, 1965: Motion for continuance by Jupiter. 


February 12, 1965: FPC order denying motion of Feb 
ruary 8. 


February 12, 1965: Complaint for declaratory order or 
injunction filed by Jupiter against FPC in the United 
States Court for the Northern District of Illinois. 


February 15,1965: FPC order denying motion of Jan- 
uary 26, for rehearing. 


February 18, 1965: FPC order deferring action on pe- 
tition for declaratory order and motion to dismiss pro- 
ceedings (1/8/65) in Docket No. R163-212, and denying al- 
ternative motion to sever and stay proceedings, and mo- 
tion for oral argument. Also extending filing dates, pro- 
vided Jupiter wires by the next day that they will file their 
testimony within the 30-day period. 

February 19,1965: Jupiter's telegram stating they will 


o> 


appear in the U. S. District Court on February 23. 


February 23,1965: District Judge Will dismissed Jupi- 
ter’s complaint for injunction and order. 
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February 26, 1965: FPC order further extending time 
tor filing and serving of evidence and for prehearing con- 


ference. 


February 26,1965: Combined motions and petitions for 
rehearing filed by Jupiter. 

March 1, 1965: Testimony and evidence of interveners 
Kerr-McGee Oil Industries, Inc.. and Phillips Petroleum 
Company received. 


March 2,1965: Telegram from Jupiter urging the Com- 
mission to rule upon petitions for rehearing. 


March 10,1965: Jupiter’s motion to dismiss proceeding 
in Doeket No. R1I63-212, or else to consolidate with South- 
ern Louisiana area rate case. 


March 10, 1965: Jupiter’s motion for continuance. 


March 12,1965: FPC order denying petition for recon- 
sideration and motions for continuance, also rejecting re- 
nearing for denial of declaratory order. 
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March 22, 1965: Answer of Commission Staff to Jupi- 
ter’s motion to dismiss. 


March 24, 1965: Reargument before U. S. Court for 
Northern District of Ilinois. 


March 25,1965: Testimony and evidence of Jupiter re- 
ceived, in part. 


Apru 9,1965: Jupiter filed final testimony and exhibits. 


April 13, 1965: Prehearing conference before KExam- 
iner. 


April 23,1965: Complaint for injunction filed by Jupi 
ter against FPC in the U. S. Court for the Southern Divi- 
sion of Texas. 
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Apri 29, 1965: FPC order denying motion to dismiss 
proceedings (Jupiter’s motion of 3/10/65). 

May 3, 1965: Injunction complaint denied by U. S. 
Court for Southern Division of Texas. 

May 3, 1965: Jupiter’s motion to the Examiner to dis- 
miss proceedings and terminate investigation, and to re- 
cess proceedings pending the certification of the motion to 
the Commission for decision. 


May 11,1965: Seven days of hearing concluded. 
May 18, 1965: Exhibit J-19 received. 
June 1, 1965: Exhibit J-18 received. 


June 15, 1965: Joint brief of distributor interveners 
filed, and endorsed by New York Public Service Commis- 
sion. 


June 16, 1965: Initial brief of Commission Staff re- 
ceived, 

June 17,1965: Initial briefs of Phillips and Kerr-MeGee 
received. 

July 15, 1965: Initial briefs of Jupiter and Tennessee 
Gas received. 

August 5.1965: Motion of Phillips and Kerr-McGee for 
leave to file reply to initial brief of Jupiter. 
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August 5, 1965: Reply brief of Commission Staff re- 


ceived. 


August 11,1965: In another docket not here consolidated 
the sale by Phillips and Kerr-MeGee to Jupiter was certiti- 
Si) 


cated effective July 23, 1964, the inital price not to exeeed 
18.5 cents and the temporary certificate for Jupiter's sale 
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to Tennessee, issued in 1962, was amended to limit the 
price to 20.9 cents per Mef effective July 23, 1964. Opinion 
No. 470, G-16611, G-16679 et al. 


August 13,1965: Presiding Examiner’s ruling denying 
Phillips and Kerr-McGee’s motion of August 5, 1965. 


iil 


JUPITER’S TRANSPORTATION OF GAS 
FOR PURE’S ACCOUNT 


1. Jupiter's dual program: The Jupiter Corporation 
owns two parallel pipelines which bring gas ashore, from 
platforms ten miles out in the Gulf to a point on the 
Louisiana shore connecting with the lines of the Tennessee 
Gas Transmission Company. The mechanics of the opera- 
tion are «xplained in Chapter B below, but it is first neces- 
sary to distinguish the separate and disparte programs 
under which Jupiter takes gas from two producers, 
commingles much of it, and accomplishes the delivery from 
s¢a to shore. First—both in time and quantity—Jupiter 
acts as transporter for the account of one of the producers, 
the Pure Oi] Company, which sells and delivers to Tennes- 
aka 


Jupiter’s contract is with the producer (Pure), not with 
Tennessee, and Jupiter’s function is to transport the 
product of the wells and collect a fee, averaging 3.4 cents 
per Mef for -o doing. Also, in its plant ashore, Jupiter 
separates out the liqnid oi] droplets, called condensate, 
for Pure. In its other program, but in part through the 
same facilities, Jupiter purchases gas at the platform of the 
other producer (Kerr-McGee Oil Industries and Phillips 
Petroleum Company acting jointly), brings it to shore 
and there separates and re-sells it to Tennessee. 
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So what is in issue in this “Section 5” rate investigation 
is two separate rates—the transportation charge in the 
ease of the gas from Pure and the resale price in the case 
of the gas from Kerr-McGee and Phillips (“K-M-P”). The 
essence of the controversy is in these three figures: Jupiter 
charges Pure 3.4 cents per Mcf transported, and Jupiter's 
margin on the resale of the K-M-P- gas is 2.4 cents, meaning 
the resale price to Tennessee minus Jupiter's purchase price 
from K-M-P. These are averages obtained from the 1962 
volumes, and for that [3133] vear the Commission Staff 
has computed a cost of service at just .518 cents per Mef. 
The recommended reduction of rates—from 3.4 cents and 
2.4 cents to .518 cents—would mean a reduction in net 
revenues per year from $1,940,000 to only $270.000, effective. 
of course, prospectively only. The annual difference. 
$1,670,000, the staff calls excess revenues: its loss Jupiter 
says would be Crastic, indeed disastrous. 


Jupiter defends on all fronts, jurisdictional. legal, ac- 
counting and otherwise, and, pointing to its losses in gas 
and oil exploration in other areas, responds that its over- 
all net revenue is reasonable and quite unexceptionable. 
Finally—but not said to be in confession and avoidance— 
Jupiter has arranged to lease their lines and plant in 
entirety to Tennessee for $1,200,000 per year, and Tennes- 
see’s application for a certificate to license that operation 
is part of this case under Docket CP65-58. 


2. Pioneering history of Jupiter's service: Neither the 
jurisdictional nature of Jupiter's service, nor the fair rate 
for it, can be adjudged without an appreciation of its 
pioneering history, back to 1950. Jupiter is the corporate 
successor to Commonwealth Oil Corporation, and Common- 
wealth was the nominal successor to Marine Gathering 
Company, a small organization developed specifically as 
the first transporter of Gulf of Mexico gas to the mainland 
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shore. As the Commission explained in its order on Pure’s 
recent rate settlement (where Pure, in the special case of 
this sale, was allowed a rate said to exceed the area guide- 
line cetling,)* 


~... Pure states that it was among the first to explore 
for oil and gas on the Continental Shelf, offshore Louis- 
iana. In 1949, after two wells had been drilled and 
abandoned on the Rollover leases, Pure brought in the 
discovery well. The well was ten miles offshore in 
forty feet of water. Pure instituted negotiations with 
[3134] every major transmission company in Southern 
Louisiana but was unable to interest any in initiating 
offshore operations. Pure states that at the time it 
was advised that the feasibility of an underwater 
pipeline for the necessary distance was very doubtful. 
After having exhausted all efforts to secure an inter- 
state pipeline purchaser. Pure says it was approached 
in September, 1949, by Marine Gathering,* (Marine) 
then a paper corporation, which offered to purchase 
and transport the gas. Negotiations continued until 
March. 1950, when Pure executed a contract with 
Marine to -ell it the Rollover gas at an initial price 
of 4.5¢ per Mef (15.025 psia) in the field. Subsequently, 
Tennessee extended its transmission system to a point 
onshore of the Rollover Field and Marine laid the 
underwater line to connect with Tennessee’s system.” 


For Jupiter, testimony on the risks and ventures in 
this new operation came from its Vice-President, G. B. 
Marine and Commonwealth. At 1T96 he said: 

1 Order dated November 27, 1962. G-16790. 24 FPC 889, 891. 

* The name of Marine Gathering Company was changed to Com. 

monwealth Oi] Corporation, and recently Jupiter Oil Corpora- 

tion sueceeded to the interests of Commonwealth, 
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“In 1949 it was well known in the oil and gas commu- 
nity that Pure had brought in several lush gas wells 
from its platform in the Rollover Field about 9 miles 
from the Louisiana coastline. There was considerable 
speculation at the time about the amount of reserves 
which could be tapped in the general area, but most in- 
dications were that the reserves were substantial. Spec- 
ulation of this character was reinforced by Pure’s con- 
tinuing to drill wells from its Rollover platform to 
determine the limits of the field even though there 
appeared to be no market for the gas in the foreseeable 
future. In any event, the existence of this shut-in gas 
for which there was no market was common knowledge 
in the trade. It was equally well established that other- 
wise commercial quanities of gas were worthless unless 
the gas could be gathered for delivery to a market. 
Pure was faced with just such a problem with the Roll- 
over Field. At that time there ws no such thing as an 
offshore [3135] gas gathering line. While the industry 
had some experience in laying pipelines across rivers 
and in shallow lakes and coastal waters, it had no expe- 
rience whatsoever with the unprotected, open Gulf. A 
line to gather gas from the Pure platform would have 
to be laid in water up to 50 feet deep. No one knew how 
best to protect the pipe from corrosion and barnacles 
or from boat anchors, or just what techniques or equip- 
ment would be necessary in laying and burying the 
pipe. In addition, it was clear that the constant wave 
and tidal action, strong currents, and seasonal squalls, 
storms, and hurricanes common to this area of the 
Gulf, would pose serious threats not only to a suceess- 
ful installation of the line but also to its maintenance 
and operation. In brief, then, Pure had a problem in 
1949-1950 to which the industry at the time had no 
ready answer. The gravity of the risks involved in 
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solving this problem ts best evidenced by the fact that 
the well-established producing and transportation com- 
panies, with great capital and engineering resources, 
Were unwilling at the time to attempt construction of 
the required gathering facilities.” 


Numerous trade journals are quoted: Oil and Gas Journal 
refers to Marine (now Jupiter) as “the world’s first ocean- 
going gas pipeline.” New methodologies were required, all 
obviously experimental and uncertain, both for laying the 
lines six feet below the ocean bottom and for permanent 
protection from marine organisms, tides, storms, ship 
anchors and other hazards to avoid which the industry had 


as yet no charted guides. 


The operation succeeded, and deliveries began under the 
first arrangement contracted in 1950, when Pure sold to 
Marine (Jupiter) and Marine resold to Tennessee. In 1958 
the resale arrangement was dropped and Pure began its 
direct sale to Tennessee, with Marine-Commonwealth- 
Jupiter acting as transporter, and Tennessee assuming the 
gas purchase contract with Pure.* Jupiter’s fee was then 


[3136] 
fixed at + cents Mcf for the first 62,500 Mef per day and 
» cents for any in excess. Current (1962) average is 3.4 


cents. The transportation proposal was certificated on July 
25, 1958, in Docket No. G-2692, G-12,583, and the contract, 
Jupiter’s Rate Schedule No. 7, became a subject of this 


* For the discussion of the “gathering” exemption in Chapter V, 


below, it is of interest that Pure’s 1957 agreement with Marine 
calls for the point of delivery from Pure to Marine (really the 
pickup point), aS to any new field discoveries, to be “at a central 
point in each such field.” (Page 19 of contract in docket G- 
12,543.) It is only from and beyond that “central point” that 
Jupiter's function — now claimed to be “gathering” — actually 
begins. 


2- 
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investigation by the Commission’s order of December 5, 
1962, R163-212, which began this case. 


In the meantime Pure’s final rate to Tennessee for the 
gas now sold by Pure direct to Tennessee, but transported 
to shore by Jupiter for the account of Pure, underwent 
considerable change, as shown in the following progres- 
sion: 


1950: Pure sold to Marine at 4.5 cents and Marine. 
after shore delivery, resold to Tennessee at 9.2263 cents. 


1957: Marine’s resale contract with Tennessee was as- 
signed to Pure and Pure began its direct sale to Tennessee. 


1957: Pure’s new direct contract with Marine-Common- 
wealth-Jupiter became effective. with Pure agreeing to pay. 
at its own expense, a “gathering” or delivery charge which 
averages 3.4 cents. 

1958: Pure filed an increase in its total, delivered-on- 
shore rate to Tennessee at 21.3333 cents, which was sus- 
pended by FPC’s notice dated October 29, 1958, (G-16790). 
and became effective subject to refund. Thus Pure’s net. 
after the rate increase, became 21.3333 cents minus 3.4 
cents, or 17.9333. Marine's revenue at 3.4 cents was to re- 
main steady, unaffected by Pure’s sale price. 


HAAH¢ 


1962: Pure’s tentative increase in sales rate to 21.3533 
cents became the subject of a rate settlement proceeding 
reported in 28 FPC 889, from which the quotation on pages 
S$ and 9 above is taken. Pure proposed a two-element rate. 
viz.: (a) 16.75 cents’ Mef plus (b) whatever transportation 
fee Pure is charged by Jupiter, or 3.4 cents. The rate settle- 
ment order, approving the combined and agreed-to rate 
of 16.75 cents plus transportation costs incurred, contains 
the following footnoted stipulation and understanding. 
taken from 28 FPC 889 at 895: 


Lot 


“Jupiter Oil Corporation charges Pure for transporta- 
tlon from the field (10 miles offshore) to Tennessee 
Gas Transmission Company main line on shore. The 
charges are 4.0 cents per Mef (16.7 psia.) for the first 
62.5 MMCFD and 3.0 cents per Met (16.7 psia.) for the 
remainder. These charges to be recouped from Tennes- 
see as part of the rate will be only those actually paid 
by Pure to Jupiter, its successors or assigns. Any re- 
duetion in charges by Jupiter will thus reduce pay- 
ments by Tennessee to Pure.” 


[3137] 


Thus, since the rate increase settlement, Tennessee has 
paid Pure 16.75 cents plus an average of 3.4 cents, or 20.15 
cents. and Pure has been paying Jupiter the 3.4-cent trans- 
portation charge and retaining the balance. Hereafter, 
when Jupiter’s rate changes on the effective date of the 
order below, Tennessee's cost will be affected accordingly, 
see Chapter LX below. 


IV 
JUPITER’S RESALE OF KERR-McGEE-PHILLIPS GAS 


The other rate of Jupiter under investigation in this 
“Section 5” case is that for its resale to Tennessee of gas 
Jupiter buys at the platform in the Gulf from K-M-P. It 


is the rate margin between its cost and selling prices that is 
under inquiry. The background is this: 


Kerr-MeGee and Phillips Petroleum Company jointly 
own and operate a number of gas wells 10 miles off the 
Louisiana shore. Through several inter-connected under- 
water fiow lines, they gather the gas at a marine platform 
about a mile from Pure’s. At this point the two producers 
sell it to Jupiter, which brings it to shore, commingled with 
some of Pure’s gas. At Jupiter’s separation plant 29 miles 
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inland, Jupiter delivers and sells it to Tennessee. The 
arrangement began in 1953, not long after the Pure trans- 
portation service had begun, but the contract procedure 
has been quite different. 


Except for a brief, interim sale to Tennessee by Marine 
(later Jupiter), for some years the resale actually was to 
a Canadian concern, Niagara Gas Transmission, Limited. 
but physical delivery by Jupiter was made on shore to Ten- 
nessee for transportation by Tennessee to the Canadian 
border for the account of Niagara. For that reason, the 
sale and resale were then treated by FPC as non-jurisdic- 
tional, and the various parties’ applications for certificates 
and rate filings were returned without action. See Opinion 
No. 470 of August 11, 1965 in Phillips. G-16.611. 


[3138] 


By 1958, Niagara had arranged for gas elsewhere and 
accordingly assigned the gas purchase contract to Tennes- 
see, effective November 5. In the meantime, the various 
prices had escalated, and the resale price now payable by 
Tennessee became 21.3333 cents (plus a tax reimburse- 
ment item which is treated below in Chapter X). The certi- 
ficate application for the sale to Tennessee became involved 
in a number of proceedings, none of which became final 
until the Commission’s opinion of August 11, 1965, No. 470, 
just cited, which (a) issued a final certificate to Phillips 
and Kerr-MeGee for their sale to Jupiter at an initial price 
limited to 18.5 cents effective July 23, 1964. (formerly 


* Eight and a half miles further inland a processing plant of the 
Phillips Company athwart Tennessee's line came into operation 
in July, 1962 and began to remove some of the hydrocarbons 
from the gas stream. The avails of this operation (as to the 
K-M-P gas) are split, with 30 pereent going to Jupiter. amount- 
ing to $82,200 for an entire year, based on the figures for the 
rest of 1962. Exhibit ?, Schedule 2. line 11. 
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21.3333 cents minus 2.4 average, or 18.9333 cents), and 
(do) withheld decision on a final certificate for Jupiter’s 
resale to Tennessee, but amended the temporary certificate 
for that sale (order of May 24, 1962 in G-16,679) to limit 
the resale price to 20.9 cents as of July 25, 1964 (instead of 
21.3533 plus tax reimbursement). Since that decision is in 
a docket not here consolidated, and came after this record 
closed. it is not disclosed what price adjustments have 
been made in fact as a result of it. 


Technically, what is before the forum is the reasonable- 
ness of Jupiter's price to Tennessee, i.e., 21.3333 cents plus 
tax but now presumably 20.9 cents gross, since that is the 
source of Jupiter's revenues. It is the jurisdictional sale 
whose price is for rate control here and as such is the 
subject matter of Jupiter’s Rate Schedule No. 8 here under 
investigation. Actually, however, what is really in issue 
is the reasonableness of the margin, now 2.4 cents, between 
that sale price and the price Jupiter pays to the two pro- 
ducers. At the hearing, the complication developed that 
the Commission's case is said to be wrongly addressed 
because, under the purchase contracts with the producers, 
Jupiter's purchase price moves up or down according to 
any change in their sale rate to Tennessee, Hence the order, 
it is said, will not affect Jupiter’s net margin. This detail 
is treated in Chapter BIII below. 


Physically the gas is treated alike and travels the same 
route as Pure’s gas, see Chapter V below, which gives rise 
to the involved claim, really a metamorphosis, to the effect 
that Jupiter’s is functionally only a transportation service 
to deliver the gas sold by the producers to the pipeline, the 
same as their arrangement with Pure, and should be equally 
free of regulation on the claim it is “gathering” exempted 
by the law. Jupiter wants to be known as agent for the 
Sellers, not as an independent buyer and re-seller, a de- 
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scription which belies quite a number of verified rate and 
certificate application filings by Jupiter since 1954. All of 
these have been consistent in describing [3139] the resale 
for what it is. This new-found agency status comes also 
with some surprise to their alleged principals—K-M-P, 
who supposed all this time they were selling to Jupiter,* 
and who admit no responsibility for the gas after ther 
deliver it to Jupiter at sea. Neither does it appear to be 
Tennessee’s conception of the transaction (Brief, page 2). 


This recasting of a dozen or more formal documents, to 
make a sale not a sale but something else, might be called 
for in other connections if the paper appearances were seen 
to be illusory and if they were so drafted for the very pur- 
pose of escaping Federal regulation of interstate com- 
merce.’ Here, rather than closing a loophole, the reforma- 
tion is sought for the purpose of making one. As such it 
has the benefit neither of reason nor of precedent. 


Anyway, as developed in Chapter V, the physical service 
by Jupiter is not exempt gathering but jurisdictional 
transportation, and the charge for it is equally subject to 
the law’s enjoinder that it must be just and reasonable to 
be lawful, hence the claim is moot and irrelevant. 


* From K-M-P’s Brief at page 6: 


“This is a purchase and sale as much as any of the contracts 
of the producers in the offshore Louisiana area are purchases 
and sales. All the rights of ownership to the gas are transferred 
to Jupiter at the Phillips offshore platform ... Jupiter treats the 
transaction as a purchase and sale on its books (Tr. 424). Jupiter 
witnesses Davis (Tr. 592) and Liese (Tr. 732) characterized the 
transaction as a sale. Therefore, not only do the full rights of 
ownership pass to Jupiter at the offshore platform. but the 
parties intended the transaction to be a purchase and sale 
and treat it as such in their every-day operations.” 


* Red Ball Motor Freight v. Shannon (1964) 377 U.S. 311, 
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IS THE TRANSPORTATION EXEMPT FROM 
THE LAW AS “GATHERING”? 


Jupiter makes many arguments, but none more seriously 
than the claim that all of its service, from beginning to end, 
is legally. practically, and economically a gathering service 
which puts it quite outside the purview of the Commission’s 
juri=diction. If so, this would call for dismissal of the 
entire case and the cancellation of its permanent certificate 
to transport gas for Pure. As to the resale function in the 
case of the K-M-P gas, if there be acceptance of Jupiter’s 
view, rejected in Chapter IV above, that the two sales 
contracts should be reformed and read to comprise merely 
a transportation arrangement for the producers, then it 
would also call for cancellation of its temporary certificate 
to sell K-M-P gas to Tennessee, and the withdrawal of its 
rate schedule filings. The point made requires detailed 
analysis because any jurisdiction question is fundamental; 
also no two “gathering” cases seem to be quite alike, and 
the several precedents have such terminology as “central 
point” and “main line”, which may or may not have the 
same meaning here. 


The legal question must be noted before the facts can 
be appreciated. The operative portions of the Natural 
Gas Act, Sections 4+ and 7, cover only two activities, sales 
and transportation of gas in interstate commerce. For the 
coverage of those key words the referent is Section 1(b), 
which delineates the two subjects as sales in interstate com- 
merce of natural gas for resale and transportation of gas 
in Interstate commerce (which might or might not include 
the transportation aspect of the gathering process); but 
the same sentence exempts the activity of production and 
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the activity of gathering. The remaining specific require- 
ments of Section 1(b) are not involved since all of the gas 
is headed toward Tennessee's great interstate system and, 
as such, it is obviously “for resale” and “in interstate com- 
merce.” Shell Oil Co. v. F.P.C. (CA5, 1957) 247 F. 2d 900. 


[3141] 


The facts of the operation: As an aid to the Commis- 
sion’s inquiry into the facts of their service, Jupiter favored 
the hearing with the testimony of their superintendent of 
gas gathering and processing operations, Mr. Davis, who 
supplied for the record the map of their system, which is 
reproduced herewith, both in full to show its entire length 
and with an enlarged detail of the seaward end. As a re- 
sult, the record is clear and the facts, as outlined below, 
are believed to be undisputed. The contrasting claims to 
be considered are these: (a) the Staff's view that gathering 
ends at the platforms “A” 10 miles at sea, which is the 
point where Jupiter’s service begins: (b) Jupiter's view 
that gathering extends 29 miles inland, beyond the end of 
their pipes which stop at the shore, to the point of their 
separation plant’s outlet. The impact of the two views is 
made plain by Jupiter’s Exhibit 18, which is the source 
of the map printed herewith and shows the several seg- 
ments of the total facility, as follows: 


(a) The establishment at sea: Eight to ten miles out 
in the Gulf of Mexico from the shore of Louisiana there are 
two clusters of gas wells drilled by Pure and K-M-P, all 
apparently within a two-mile or so radius, about 17 wells in 
all. There are several satellite “platforms” or structures, 


®Note the exemption does not mention facilities for gathering, 
which gives point to the cases that hold that the same facility 
may be jurisdictional for one purpose, such as transportation or 
sale, but exempt insofar as it is used for another purpose, such 
as gathering. Saturn v. F.P.C., 250 F. 2d 61. 
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aud two main or central ones, one for each producer, locat- 
ed a mile apart. They, that is the central platforms “A”, 
net as the two hubs of the system, and into each the indi- 
vidual well lines converge, not unlike the spokes of two 
wheels. or else the wells themselves feed directly to the 
platforms. Thus five wells come up directly to Pure’s plat- 
form A and two well lines lead in from a little distance off. 


The platforms are very substantial structures, with a 
quantity of equipment and evidently some personnel fa- 
cilities. The platforms have separating equipment to di- 
vide out the liquid oil droplets (called condensate) from 
the gas as produced, also a glycol dehydrator and meter- 
ing equipment. 


Jupiter has two short lines in the area, an 8,111-foot line 
connecting a Pure sub-platform with its platform A, and 
the other of 5,005 feet connecting the latter with K-M-P’s 
platform <A. 


(b) The lines to shore: Jupiter’s line No. 1 is 8% 
inches by 8.44 miles, bringing gas to the Louisiana shore 
from Pure’s platform A. Parallel to it (400 feet apart at 
first and ending practically together) is Jupiter’s line 
No. 2, which is 10%4 inches by 9.55 miles from K-M+P’s 
vlatform A to the shore point. 
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(c) The shore establishment: About a thousand feet 
inland (in this bayou country the shore line is said to be 
highly indistinct), Jupiter’s lines 1 and 2 join up through 
a common header with two lines owned by Tennessee but 
said to be operated in practical fact by Jupiter. Their lines 
are 16-inch and 8%¢-inch, and carry the gas for the next 
six and one-third miles, passing it into Tennessee's single 
20-inch line which leads for 221; miles onward to Jupiter's 
separation plant, beyond which Tennessee has an 8!2-mile 
line to Phillips’ Lake Arthur processing or gasoline plant. 
At this point, Tennessee’s supply lateral connects, leading 
to a compressor station and Tennessee's lines to New York 
and the Northeast. Note there is no compression upstream 
from that point, the entire operation apparently being under 
well pressure. 


(d) The facilities in operation: Except for the use of 
Jupiter's minor line connecting a sub-platform of Pure with 
Pure’s main platform <A, all the gas is brought by the two 
producers from the wells up to the respective platforms A. 
Here they—the producers—operate facilities which dry the 
gas when needed and separate out the liquid condensate 
in order to permit the measurement of each, after which the 
producers re-combine the gas and condensate into a 
commingled gaseous mass and turn it over to Jupiter. 


In the case of K-M-P, title passes to Jupiter at that point, 
and their gas (with condensate) passes ashore in Jupiter's 
line No. 2. In Pure’s ease, the re-combined mass comes into 
Jupiter's custody at Pure’s platform A, most of it pro- 
ceeding ashore in Jupiter's line No. 1, but some (the over- 
flow) transferring over to K-M-P’s platform A through 
Jupiter’s line No. 4, and there it joins with Jupiter's pur- 
chased gas and passes on to shore in Jupiter's line No. 2. 


lv+ 


te end of Jupiter's lines om shore, the combined 


tream flows in the Tennessee-owned lines to Jupiter's 


4%. 


lant, where Jupiter separates out the condensate a second 
ime and stores it for the producers. At the same plant, 29 
miles from shore. the gas may or may not go through 
Jupiter's dehydrators, depending on conditions. At the 
outlet of this plant. the gas is turned over by Jupiter to 
Tennessee after it is tested and measured, and title there 
passes. Later on, in the Phillips’ processing plant added in 
1962. a true processing operation occurs, meaning that 
some of the hydrocarbons (propane) are removed and sold 


. 
i: 


as liquids. 
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ure receives the producers’ 30 percent share of the li- 
contract with the producers) from the K-M-P resale gas, 
amounting evidently to $82,200 in one vear (Ex. S-2, Sch. 
2. line 11). For reasons that are not developed or here 
understood, this revenue item of $82,200 is not deducted 
trom the costs in the Statf’s computation of a cost of service, 
with the result that Jupiter's cost-of-service revenues out 
of the entire operation will, in net effect, be supplemented 
by the additional revenues from the sale of the liquids out 
of the gas Jupiter buys from K-M-P. The amount of this 
increase in revenues which is not herein explained would 
appear to be the income item of $82,200 minus the asso- 
ciated expense items of 36,038 and $8,274 shown on Ex. S-2, 
Sch. 4, column 3. Neither Staff nor any intervener has 
vroposed or recommended the reduction of Jupiter’s cost 
of service by the amount of this related revenue item, This 
increment just about equals the return allowed in the cost 


of service. 


quids from its gas, while Jupiter gets the same share (per its 


Jupters claim: Referring to the specific claim with re- 
spect to the gathering exemption, Jupiter’s position is that 
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interstate jurisdictional transmission begins only at the 
outlet of Jupiter’s plant, where Tennessee takes title, and 
that all physical activities upstream of that point are 
exempt either as production or as gathering and therefore 
quite outside the coverage of the law (Brief, page 12). Of 
course, the sale by K-M-P to Jupiter (which Jupiter would 
have us regard as not a sale at all, see above) plainly is 
covered by the law in any event’ and is not affected by the 
exemption once its contract status as a sale is accepted. 


Jupiter’s point, in support of the claim that gathering 
ends at their separator plant, results from their view that 
the word “gathering” in the law is supposed to refer to 
activities either (a) prior to the point where the gaseous 
stream is so processed and prepared as to be ready for inter- 
state transmission, or else (b) prior to the point of sale to 
an interstate pipeline (Brief, page 7). 


Taking the second point first, it obviously begs the ques- 
tion and proves nothing. If it be the decision here that 
Jupiter’s service and activity between the platforms and 
its plant are really [3146] transportation of gas in inter- 
state commerce, within the meaning and purpose of the 
law, as Staff contends, then Jupiter is itself an interstate 
pipeline by definition, and its activity after it takes deliv- 
ery is not gathering, by their own definition number (b). 


As to their first claim, notwithstanding the dozens, per- 
haps hundred or more of court and Commission decisions 
on the production and gathering exemption, Jupiter pre- 
sents the novel thought that gathering means preparing 
the gas for interstate transmission.” Not a word of legis- 


7 Saturn Oil and Gas Company v. F.P.C. (CA 10, 1957) 250 F, 2a 
61. 

* Nearly half the gas in this country never goes into interstate 
transmission at all, but is used in the state of production. Is 
Jupiter suggesting none of this is gathered? 
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lative purpose or correlation with the Congressional aim ts 
cited in support. Instead, this new concept came from their 
Witness, a petroleum engineering professor, who was obvi- 
ously much more familiar with the oil business than with 
the numerous existing Gulf-to-shore establishments (3T554- 
561). He testified to the effect that his definition is the 
general business understanding of the term. On cross-exami- 
nation. he felt compelled by his own logic even to apply 
it to two utter extremes — (a) if the gas were produced 
as a really dry gas, with no cleaning and separating neces- 
sary, then transmission would begin at the platforms 
(3T543), and (b) conceivably the gathering system could 
(but does not ordinarily) include as much as 300 miles of 
transmission to the possible location of a plant® (3T535 
et seq.) Anyway, if preparing for transmission be the true 
test of gathering, nothing is shown here to refute the con- 
clusion that the gas is fully ready for interstate transmis- 
sion when it is separated and dehydrated the first time on 
the marine platforms (cf. 3T557). The re-mixing that 
occurs there after measurement is for the convenience and 
profit of the parties, to get the condensate to shore, and 
hardly changes the legal status of the gas. 


[3147] 


Quite apart from those logical infirmities, and from the 
complete dissociation between the definition so fashioned 
and any «vident purpose of the law, the testimony became 
useless on the final remark that this industry-oriented defi- 
nition or usage first manifested itself “in the early ’forties 
or late “thirties” ($T577), which on its face disqualifies it 
as evidence of Congressional intent in the enactment of the 
Natural Gas Act of 19238. 


* Jt will be recalled this was Commissioner Buchanan’s obection 
to the enthronement of the processor as an exempt gatherer, in 
his dissent in the original Phillips case, 10 FPC 246, 294, n. 11. 


¢ 
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The phrase “production or gathering” evidently first ap- 
peared in a bill introduced on March 6, 1936 (H.R.11,622, 
74th Congress), and in the resulting bill which was report- 
ed by the House Committee on May 13, 1936, H.R.12,680, 
and House Report No. 2,651. The committee report does 
not explain the phrase, but it is significant that the analysis 
of the jurisdiction section re-emphasizes the purpose to 
establish a supplement to state regulation and not to de- 
prive the states of any lawful authority. This, of course. 
is the theme of the Committee’s report on the bill finally 
enacted (House Report No. 709 of April 28, 1937, on H.R. 
6586, 75th Congress), which, again, does not define the 
words “production or gathering” but does add the rather 
cryptic explanation of the entire exemption clause: “The 
quoted words are not actually necessary, as the matters 
specified therein could not be said fairly to be covered by 
the language affirmatively stating the jurisdiction of the 
Commission ...” 


Staff applies FPC decisions: The Staff presentation is 
that gathering ends at the two main platforms A and trans- 
mission there begins. Since that is where Jupiter takes 
possession, its activity is transmission and therefore is sub- 
ject to regulation. Their conclusion is, “If Jupiter is en- 
gaged in any gathering at all, it is completed at Pure’s 
and Phillips-Kerr-MeGee’s platform A."?* (Brief, page 19.) 


For this, Staff quotes the leading case, Barnes Trans- 
portation Company (1957), 18 FPC 369, 372, whose lan- 
guage has often been cited and undertaken to be followed 
with its definition of “gathering” as [3148] “the collecting 
of gas from various wells and bringing it by separate and 


It may be this concedes gathering status for the 15.000 Mef 
moved up to Pure’s platform A from their platform or sub- 
platform B in Jupiter's mile and one half line No, 3 (see map). 
This would be relevant but hardly material. 
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several individual lines to a central point where it is de- 
itvered into a single line.” The Commission adds that gath- 
ering ends at that point, also that transmission facilities 
subdject to the law are those downstream from the point of 
“final commingling.” For cases tas that rule, there 
are cited Texas Gas, 1S FPC 397; Medina, 30 FPC 227, 
and Ben Bolt. 26 FPC 325, afirmed. 323 F. 2d 610. 


Conceding a cerca amount of vagueness in the key 
terms. “central point” and “final commingling” (cf. 30 FPC 
227 at page 235). it can hardiy be denied that the two sas 
forms “A™ literally fit the definition. Both are “central” 1 
the sense that well lines there converge (Exs. J-18 a 
S-4-A), both are the points of origin of Jupiter’s two “sin- 
gle lines”, and both are the points of “final commingling” 
~o far as the two producers are concerned. The fact that 
Various comminglings occur on down the line — either at 
the shore connection, or six miles inland, when for the first 
time all the gas gets into one pipe (Tennessee’s), or at 
Jupiter's plant outlet — proves little or nothing because 
other comminglings occur still later on; indeed, so far as 
known. the literally “final” one does not happen until 
Tennessee’s line crosses northwestern Pennsylvania. (30 
FPC at page 245.) 


Rather, as in Ben Bolt, Jupiter’s lines are but an ex- 
tension of Tennessee’s supply lateral to take the gas gath- 
ered by the two producers, brought by them to their re- 
spective central points, and there commingled for trans- 
portation by Jupiter in interstate commerce, continuing 
the movement which does not cease until the gas reaches 
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the point of consumption in the far Northeastern states. 
[3149] 


Jupiter relies on several early decisions of the Commis- 
sion where gathering was discussed and more or less de- 
fined, but (a) the correlation of those cases with Jupiter's 
is not evident, (b) in none was it held that gathering means 
preparing pipeline quality gas ready for transmission and 
(c) all of them were pre-Phillips (1954). which makes 
them patently inapt to the present day and to the Com- 
mission’s post-1954 program. 


Far preferable to this verbalistic approach, the only ra- 
tional search for the meaning of the word “gathering” is 
that which discerns and carries forward the legislative pur- 
pose, viz.: 


(a) The words of exemption: The Court has often ex- 
plained that the three words, “production er gathering” 
were meant to preserve to the states their responsibility 
to regulate those two activities.’* That also is to be adduced 
from the Committee report cited. The states do not, of 
course, regulate gathering rates, but they do regulate well 
spacing, which (as suggested by Mr. Justice Douglas'’) is 
evidently the state activity which was in mind. This only 
1 Note the factual similarity to Tennessee's gathering and trans- 

mission system in the Bastian Bay, Louisiana field and that of 

its producer, Pan-American Petroleum. It is the conelusion of 
the initial decision that gathering has been accomplished at 
the central point in the field where all the gas going to the 
interstate lines has been assembled and commingled and that the 
lines extending from that point to the pipeline’s platform are 

jurisdictional transportation functions, Tennessee Gas (1963), 

30 FPC 1477, 1496. The resulting Commission Opinion No. 413 

found it unnecessary at that time to pass upon the jurisdictional 

status of the facilities (page 1481). 

'= Interstate Natural, 381 U.S. 682. ¢¢ madti al, 


13 Colorado Interstate, 324 U.S. 581, 603, 
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confirms the Statfs solution, which confines the gathering 
in this case to the well lines leading up to the platforms 
"A™. At the same time, it adds no support for Jupiter's 
view that their “main™ line is also gathering. 


(ob) The total purpose: Roughly once a year for the 
past 25 vears, the Court has had occasion to enjoin upon 
the Commission, the profession, and the industry that the 
over-riding, all-important legislative purpose in the en- 
actment of the law in 1938 was to provide a comprehensive 
sYstem of regulation supplementing that of the states, that 
no element of the famed “Attleboro gap” was to survive, 
that “Congress intended to impose a comprehensive regu- 
latory system on the transportation, production, and sale 
of this valuable natural resource.”!* 


[3150] 


Jupiter is rather put to it to assure the Commission that 
a decree in its favor will not create a gap of non-regulation, 
indeed, open such a gap 38 miles wide. In Chapter VII 
below, there is quite fully answered their point that the 
area rate case, AR61-2, should give the Commission all the 
controls it needs to keep this element of cost within bounds 
through its control over the price level that Tennessee 
pays. As shown beiow, the fact is that if area rate applies 
at the platform this intermediate cost of Jupiter’s service 
becomes a direct cost payable dollar for dollar by the 
consumers, while if area rate comes to the sale on shore, 
this cost of bringing the gas in necessarily will be one of 
the costs affecting the area rate level and equally will be 
borne by the consumers. Anyway, as of right now, no more 
graphic evidence can be imagined than this very case of 
the effects of the gap here existing up to this date, namely 


14 The particular reference quoted is FPC vy. Transcontinental Gas 
Pipeline Corporation, 365 U.S. 1, 28. 
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the charge that has been exacted for this 38 miles of trans- 
portation in an amount about five times more than the total 
cost of service. 


Otherwise than as stated, the usual sources of legislative 
history offer little aid. It is surprising that, as often as the 
field of legislative history of the Gas Act has been tilled 
and plowed, its harvest remains meager and its yield lean. 
In Phillips, it is remarked, “The legislative history is not 
helpful.” (347 U.S. 672, 688). Neither is it of aid for Jupi- 
ter to delve into the meaning of “gathering” in the oil taxa- 
tion laws, where the legislative object is a quite different 
one; besides, the language they quote is so ambiguous as 
to fit most any solution here. Nor does it help to rely on 
the conclusions cited from Ben Bolt, 26 FPC 825, since 
the two organizations which were found or said to be 
gatherers in that case actually had applied here for certi- 
ficates, and in issuing the certificates their prices were 
weighed and approved on the basis of their cost of service 
evidence; the statutory exemption was not the issue (see 
the initial decision therein, 26 FPC 825, $29). 


It is concluded accordingly that the gathering in this case 
has ended by the time the gas reaches the platforms “A”, 
where Jupiter’s service begins, and that the statutory ex- 
emption of gathering does not avail to exempt Jupiter's 
service from regulation as transportation of gas in inter- 
state commerce. 


[3151] 
VI 


DOES COST UNIT FOR REGULATION INCLUDE 
PRODUCTION ACTIVITY IN OTHER AREAS? 
The most profound of Jupiter’s many defenses is the 
plea the Commission's order puts the wrong unit under 
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investigation. That is, the Company has a complete, sep- 
arate division for its total oil and gas business, including 
some oil and gas production in Texas and elsewhere, and 
including its Rollover Field gas transportation function off 
the Louisiana shore. How and why, asks Jupiter, can the 
Commission select out and compartmentalize the one profi- 
table portion of its gas business while ignoring the rest, 
Where most of the profits have been invested (or con- 
sumed)? Their point is their gas and oil production en- 
terprise loses much of what the transportaticn gains, and 
when the excess transportation revenues are balanced off, 
then only a fairly small and quite unexceptionable net re- 
turn remains. 


It is an inadequate answer that their figures do not sep- 
arate out the jurisdictional, interstate gas production from 
other gas and from oul, since, if their theory is correct, the 
technical burden to initiate the inquiry on that basis is up 
to the Commission and its staff. 


Before the current facts are reviewed, some history is 
needed. The transportation service, or purchase and re- 
sale, began as the sole enterprise of the original firm, 
Marine, in 1950. As profits accrued, the exploration activi- 
ties began elsewhere. Five years later the merger with 
Commonwealth brought it into association with many more 
such programs. Jupiter, since taking over in 1962, has 
continued and increased them. 


Their current program is in evidence. They hold oil 
and gas leases in ten states and in Haiti, and have an in- 
terest in 122 wells, operating half of them. Some small 
part of it is in various Louisiana parishes, none off-shore. 
Production for 1964 was 115,094 barrels and 1,318,046 
Mecf (as present rates, the gas is worth somewhat less 
than the operating cost of service for the transportation 
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service as proposed herein). Some part of their gas goes 
interstate,’® but no figures were given to show what pro- 
portion of gas, revenues, costs or return are from gas 
sold in interstate commerce (1T91 et seq., 3T481). 


[3152] 


Staff reported certain total figures for the “gas gather- 
ing, Oil and Gas Division” in 8-3, showing oil and gas pro- 
duction revenues at $443,518, while direct production ex- 
penses cume to $1,007,331 (apart from overhead alloca- 
tions). After all deductions, current earnings remained of 
$362,189 for the entire division, including transportation. 
All of this from a total net plant capital account of $5.2 
million, of which less than one million is in the Rollover 
transportation service (S-1, Sch. 6-A), which suggests per- 
haps 7 percent earnings. 


lt is evident what occurs — the earnings of the transpor- 
tation function, $1.7 million in 1962, S-1, Sch. 1— have 
been used roughly one-half to pay “dividends” to the pre- 
ferred (see Chapter VII), and the rest has gone into the 
gas and oil exploration and production program, leaving 
only the small net revenue figure stated. /f it should appear 
that a substantial part of the loss is in the search for, and 
development of, gas for interstate, jurisdictional sale, then, 
the claim is, the total jurisdictional function has no excess 
revenues and there is no occasion to question the transpor- 
tation and sale rate schedules for Rollover Field. 


Thus the question is what rate or rates are subject to in- 
vestigation and determination in a single inquiry under 
Section 5. Turning to that section of the law, it says that, 
whenever the Commission finds “any rate. charge.” ete. 
is unjust and unreasonable, the “Commission shall determ- 


——— ee 


1 Note this ease is on their rate schedules numbered 7 and 8; 
the first six are not in evidence. 
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ine the Just and reasonable rate...” As a corollary, See- 
tion + puts upon each natural gas company the requirement 
that “all rates and charges” shall be just and reasonable. 
Hence. so far as the statute is concerned, the Commission 
is doing just exactly what the law, in so many words, seems 
to contemplate. and the burden rather falls upon Jupiter 
to show there is something illegal about the staffs pro- 
posal based upon the Commission’s order, or else that the 
inquiry into rate schedules 7 and $ only is somehow so 
arbitrary as to offend basie standards. 

Jupiter does make a plausible case to show that the in- 
quiry into these two rates, ignoring the rest of their juris- 
ictional business, is at least unusual and will require some 
justification. Turning first to the few precedents there are 
on independent producers, Jupiter cites a number of cases 
o the etfect that the costing unit to weigh and appraise in 
justification of a rate is the cost of the entire operation 
(eiting Hunt, 28 FPC 623, and the Sands order of March 
18, 1965, in RI64-356). Turning next to pipeline regulation 
(as a species of public utility transport control), there is 
cited a group of cases to the effect that the rate for a 
single narrow service, among many to which the utility en- 
terprise is dedicated, is not to be justified by carving 
out and arbitrarily allocating costs, as distinguished from 
@ system-wide determination. For this there are cited 
Chicago Board of Trade v. U.S. 223 F2d 348, 351; American 
Louisiana Pipe Line Company, 21 FPC 70, 101. 


ot 
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The trouble is Jupiter does not fit neatly into either of 
the categories discussed. Jupiter does not operate like the 
several cross-country pipelines with investments in the 
hundreds of millions which have incidentally a minor pro 
duction function contributing a small share to the pipeline 


(3153) 


1S5 


supply. In the typical pipeline case the production opera- 
tions are “rolled in” with the much larger transportation 
functions in arriving at fair overall rates for transporta- 
tion. Neither is Jupiter like Phillips or other very large 
independent producers having vast investments in wells 
scattered over quite an area, with complete gathering 
systems and, quite incidentally, a few thousand feet or 
few miles of transmission line either leading into their 
processing plants or connecting their plants with the main 
lines of their customers. 


What is more, in the cases where all the production 
vperations are rolled together for one rate justification, 
or where some incidental production is rolled in with the 
pipeline operations, it appears to be the premise that 
all are merely elements of one ultimate service to one cus- 
tomer or group of customers. Where the pipeline, for 
example, seeks new discoveries to add insurance to its 
own reserves, the objective is the same in the long run 
as that of an added investment in the pipeline itself, 
namely, the continued service of the customers who rely 
on that line. 


What makes it clear that Jupiter's case does not fit any of 
the precedents in the entire lack of any indication that the 
customers served by Tennessee — who are called upon to 
contribute this three-quarter of a million dollars or so 
per year ina search for oil and gas — have any real interest 
in such a search or stand to benefit from it. There is no sug- 
gestion that Jupiter's gas in other areas, found or yet to 
be found, will be of benefit to these customers. 


The second objection is the incongruous amount — the 
law says that all rates must be just and reasonable, yet 
the net effect of Jupiter's case is to justify a rate that is 
five times too high on the basis that a good part of the 
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rofits is used to find gas for other customers (or concelv- 
abdiy for some of the same customers). A small margin of 
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eXcess is frequently offset by averaging many rates and 
services, but here the margin on its face ts too high. 


Third, the usual reason for rejecting a study of a single 
pipeline rate, such as that for peaking service or winter 
service or the like. or some of those mentioned in the cases 
cited by Jupiter, is the extensive and uncertain accounting 
allocations required to carve out the cost attributable to a 
paruen lar narrow operation out of many for which the 
same faculties are used. That point, too, does not apply 
here a the two sets of facilities are manx miles apart 
and Jupiter already records the Rollover transportation 
costs quite separate from its production costs — they have 
10. because of the way the dividends (or really interest) 
on the preferred are geared to the net revenues of the 
[3154] transportation service, regardless of gains or losses 
elsewhere (see Chapter VII). Hence, these costs are kept 
separate, only very minor allocations are required, and 
there is no real accounting problem in arriving at true 
costs for the transportation service. 


It is concluded, accordingly, that the patently unfair, 
unjust, and unreasonable rate for the transportation serv- 
ice can not be justified and made legal by offsetting the 
undercharges and losses incurred on other types of natura! 
Yas service located in areas far away and serving evidently 
quite different customers. 


Note this ts without reference to the results of the 
current area rate cases, like AR61-2 that Jupiter now 
Wants to associate with. If it results that Jupiter’s gas 
production tn the other areas is all sold at the area rates, 
that would seem to moot the present claim that production 
and transportation must be rolled together. 
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Postscript 


Some doubt remains about whether Jupiter should be 
called on for a better demonstration of the genuineness of 
the question it raises on this subject. Their witnesses kept 
talking about their exploration and production, and made 
many references to oil and gas, with no hint as to which 
made money and which lost money, and no hint as to how 
much of the gus production expenses and revenues pertain 
to jurisdictional service, i.e., gas destined interstate. It is 
assumed that Jupiter relies only on the jurisdictional busi- 
ness and surely does not justify a high gas transportation 
rate by its losses in oi] or in intrastate gas. Pretermitting 
the technical question as to who has the burden of proof, 
since nothing was said or done here by Jupiter to show just 
how much of the excess revenues were offset by losses in 
interstate service, there cannot but remain a doubt whether 
such figures, if Jupiter chose to produce them, would show 
any substantial justification or offset. 
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VII 


COST AND REVENUES OF PIPELINE ACTIVITY, 
AND ALLOWABLE RETURN 


Having concluded that the cost unit for regulation is 
the Rollover Field transportation and resale activity, ex- 
cluding Jupiter's oil and gas production in other areas, it 
remains only to determine what the appropriate pricing 
basis should be, in all the circumstances, including a fair 
rate of return, and to apportion that cost between the trans- 
portation activity for Pure and the resale activity on the 
K-M-P gas. 
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Stats exhibit, S-1, has construeted a “cost of service” 
spplicable to the transportation activity and the resale 
of the K-M-P gas, with allowances for all direct expenses, 
appropriate allocations for the indirect, a depreciation ex- 
pense allowance for the test vear (1962) on a plant service 
iife basis (as taken directly from the corporate books), 
tax allowances, and a return at 6.5 percent of the Staff's 
newly-constructed rate base. The result of the Staff's 
exhibit is to call for an annual cost of service allowance 
of $274.259 (aside from the cost of purchased gas), and the 
point therein which is of prime significance is the con- 
trast between that figure and the actual revenue for the 
year 1962 of $1,.944.697. Thus, to give effect to the recom- 
mended rate will reduce the return from $1,618,281 to 
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345.899. On this. Jupiter does not find itself in agreement. 


As to the raw figures used there is no particular con- 
troversy:; they are taken from the corporate books and 
were agreed to. That ts, the correctness of the figures — 
apart from whatever they may stand for — was stipulated 
at the hearing. 1T248, 1T264. 


Is Jupiter a private contractor? First off, Jupiter gen- 
eralizes that the Staff has put it in the wrong field entirely, 
that Jupiter is not a “traditional pipeline engaging in a 
public utility transportation service” (what tradition is 
referred to is not clear), that Jupiter is merely a delivery 
agent for the producers, that Jupiter’s cost of service and 
rate of return are irrelevant, and its contracts with the 
producers may be modified by the Commission only upon 
a showing that the producers for whom they act have found 
their agreed prices to be confiscatory and so burdensome 
as to force the producers out of business. 


The view is earnestly expressed but ignores the law of 
ihe land. Whether it is a public utility or not, Jupiter is 
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unquestionably a “natural gas company” within the defini- 
tion of the Natural Gas Act; Jupiter is found above to be 
in the business of transportation of [3156] natural] gas in 
interstate commerce, for the account of Pure and within 
the purview of Section 1(b) of the law; and Jupiter's sale 
to Tennessee is unquestionably a sale of natural gas for 
resale in interstate commerce, which the law directly ap- 
plies to — the very point of Phillips — and as such. by the 
words of Section + of the Natural Gas Act, its rates for 
such transportation and sale must be just and reasonable 
to be lawful. 


In the light of the wide disparity between the revenues 
resulting from the present rates and the costs attributable 
to the service, the present rates are patently unlawful on 
their face because so obviously unjust and unreasonable, 
and it remains for the Commission under Section 5 of the 
Act to determine the rate to be thereafter observed and 
enforced. There is simply no statutory or other basis for 
the asserted claim that the rate becomes unjust. unrea- 
sonable and unlawful only when it is so high as to force 
the customer into bankruptcy. Jupiter’s arrangements 
with the producers’® and with the pipeline are indeed 
private contracts, as they say, but as mere pieces of paper 
called contracts, they derive their only force from such 


16 Jupiter strains at the leash to show it is not a seller to Tennessee 
of the gas it buys from K-N-P; that. in view of the peenliar 
pricing relationship, it is really an agent of K-M-P for the 
transportation of gas to Tennessee. The agency relationship is 
roundly denied and denounced by Phillips, the very principal 
they seck to be related to as agent: but anyway the point is 
irrelevant since, as shown above, Jupiter's transportation service 
from the central point in the Gulf to the shore connection with 
Tennessee constitutes transporttaion in interest commerce quite 
as much covered by the law as its resale activity to Tennessee. 
Jupiter's related argument that its transportation service for 
Pure cannot be included in the chain of costs to be borne by 
the public consumers is considered in Chapter IX below. 
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sanctity as the law gives to them: and the applicable law, 
here the Natural Gas Act, brands them illegal (as to their 
rates) and requires them to be modified accordingly. 


[3157] 


Jupiter misconceives Sterra, 350 U.S. 348, in claiming 
that Pure’s solveney or ability to pay is relevant to the 
Commission's action on Jupiter's contract with Pure. That 
puts the shoe on the wrong foot: under Sierra, it is the 
possibility of Jupiter’s insolvency, not Pure’s, which could 
conceivably be of concern to the Commission under Section 
5. There is. to be sure. a repetition of claims in Jupiter's 
brief that this order will be drastic in its effect on Jupiter, 
indeed disastrous: but, since the rate provides for a rea- 
sonable return for the only activity it regulates, it is plain 
that the dire conditions apprehended would only be the 
result of Jupiter’s continued investing its revenues in oil 
and gas exploration in other areas at a considerable loss. 
If the results continue to be drastic, it is not due to the 
jurisdictional transportation activity. 


Test year (1962): Jupiter makes quite a plea that cost 
figures based on the year 1962 are quite out of date, un- 
representative, and unsuited for a current rate order. First 
off, this plea comes with small grace from the side which 
has caused -o much delay in this proceeding — the case 
began three years ago: but many months elapsed in the 
Staffs unsuccessful efforts to get access to the corporate 
records, after which the task must have been very consid- 
erable to sort out the company’s gas transportation and sale 
function from its diverse other activities involving oil and 
vas production, bakeries, trucking, plumbing, real estate, 
ete, Thereafter, following the final conferences with the 
Staff, some months elapsed for Jupiter and Tennessee to 
prepare their alternate proposal to lease the facilities to 
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Tennessee. Finally, in December, 1964, the Staff’. testi- 
mony and exhibits were served. Four months later the 
pre-trial conferences convened, and even then Jupiter an- 
nounced it had not yet been able to study the evidence 
enough to determine which witnesses would or would not 
be needed for cross-examination (1T192). At the same 
time, its own evidence served out of time was admitted over 
objection, and Jupiter's request for a three-week delay in 
beginning the hearing was granted. In the meantime Jupi- 
ter had filed 13 to 14 separate pleadings with the Commis- 
sion, including about six motions for continuance, and had 
also filed injunction suits in two United States District 
Courts. Without advertising to the motivation for the de- 
laying tactics, it is enough that the delaying party cannot 
be heard to complain of the staleness in the test year 
figures, if any there be, which has resulted from the de- 
lays. 


Secondly, Jupiter had every opportunity in rebuttal to 
furnish the figures from a later and better test year: but, 
apart from the question of volume of deliveries, such im- 
portant data as there is in the record pertaining to later 
years would suggest a lower rate, not a higher, that is the 
evidence of possibly lower expenses and of evidently a 
lower rate base. 
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One item, pertaining to volumes delivered, is reserved in 
the above. Note, from Exhibit 8-1, the Staffs recommended 
solution is to divide the dollar figure of its cost of service 
for 1962 by the Mef volumes delivered that year, which 
produces its suggested rate of .518 cents per Mef. But the 
volume figure varies from year to year, while the expenses 
are fairly constant. In round figures, the Staff used 53 mil- 
lion Mef for 1962 to arrive at its recommended rate of 
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OS cents. For 195s, the volume was 46 million, for 1959 
it Was 49.4 million. and for 1960, 55.5 million (Exhibit J-11). 
But for 1963, the volume tigure was 47 million Mef, down 
11 pereent from the vear before (7T1076). On the other 
hand, the expenses are steady — they do not vary “signifi- 
cantly at all” aceording to the volume of gas passing 
through the pipes (6TSS9). 


The result is plainly to suggest that the final net rate 
to be prescribed should be in terms of a flat number of 
dollars per year or per month, or merely a dollar ceiling 
on the monthly invoices equal to one-twelfth of the annual 
cost of service. There was evidence that the operating ex- 
penses are expected to be fairly constant through 1976, 
out that volumes are expected to decline beginning in 1970 
(6T999.1000). With expenses (excluding purchased gas) 
remaining steady, there is no reason to inflate or diminish 
the return based on the variance in the volumes, and the 
order here subjoined so provides.1* With this element 
provided for, no substantial objection or question remains 
with respect to the 1962 test vear. 


Rate of return: The Staff's recommended rate of .518 
cents is based upon a rate of return of 6.5 percent, which 
the Staff witness repeatedly called “illustrative only.” 
The Staff undertook a financial analysis of the company as 
a basis for recommending a rate of return, but because of 
the intricacies of its capital structure the Staff witness 
found himself unable to determine the “cost of money” 
for Jupiter and therefore felt not in a position to recom- 
mend definitively a rate of return (1T48, 3T486). 


7 Otherwise, as suggested at the hearing (6T898), it is evident. 
that it could be some time yet before the attached order becomes 
effective, in which event it might not be inappropriate to re- 
consider the single question or rate level on the basis of figures 
then more current, 
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The background is this. The original investor was Ma- 
rine Gathering Company, formed specifically for the Roll- 
over Field project. By 1955, Marine’s assets were trans- 
ferred to Commonwealth Oil Company, with an exchange 
of stock (4T693). Commonwealth was an oil exploration 
company with interests in Florida and elsewhere. Seven 
years later Commonwealth merged with Jupiter Corpora- 
tion, which again involved a stock exchange. But the form- 
er owners of Commonwealth received a new preferred stock 
issue of Jupiter, the surviving corporation, with a very 
special, cumulative dividend arrangement to the effect that 
dividends up to a dollar and a half per vear per share would 
accrue and be paid if. as and when the Rollover Field gas 
transportation activity earned that amount; and this divi- 
dend is payable regardless of the earnings or losses of 
the company generally, and regardless of Jupiter's oil 
and gas production elsewhere. At the same time, there was 
fixed a redemption value on the preferred at $26.50 per 
share (or $25 on liquidation), which is said to be payable 
ahead of any contractual indebtedness of Jupiter (Ex- 
hibit S-5, Schedule 5-6). The preferred is convertible to 
common, but on a declining basis. 


The result is that the 559,899 preferred shares (held by 
the former Commonwealth owners) have a dividend ¢!aim 
at $1.50 to the first $800 thousand plus of annual earnings 
of the Rollover Field gas transportation operation: and. 
on liquidation, they have an apparent priority over any 
creditors or claimants to the first $14 million of assets 
(Ex. S-5, Sehs. 3-4-5): what is more. no new credit obliga- 
{ions may be assumed by Jupiter except those agreed to 
be junior and subordinated to the prior right of the pre- 
ferred to the “gas gathering” revenues and assets on 
liquidation (id.). With these figures, contrast the Staff's 
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proposed allowance of less than $45 thousand in annual 
return (or five percent of the above annual dividend re- 
quirement), based on property whose actual original cost 
was $1.59 million (or 11 percent of the above liquidation 
liability). Whether this complex arrangement was dictated 
to segregate the Rollover Field gas transportation and 


r 
it is evident that the preferred stands more nearly in the 
relation of a purehase money mortgage, with the same pri- 
erity to the transportation revenues that would attach 
to a revenue bond. 


Actually, the gas business is the smallest of Jupiter's 
siX separate and diverse operating departments, the corpo- 
ration is otherwise a substantial concern showing assets of 
$39 million and a net worth of $9 million (S-1) Sch. 7). Its 
long-term debt of $14 million is carried at an average in- 
terest rate of 6.2 percent (S-1, Sch. 4). 


[3160] 


In the ight of this peculiar and unusual “stockholder” 
relationship, the Staif found it impossible to compute the 
cost of capital for Jupiter or to derive a rate of return to 
be recoramended on the basis of the cost of capital (1T51). 
Instead, a cost of service was prepared upon the “illustra- 
tive” 6.5 percent rate of return on the basis that figure rep- 
resents the highest rate allowance the Commission has 
rnad« for pipeline operations (1T22). 


On some obscure basis, Jupiter objects that the Commis- 
sion Inay not conelude upon its own determination and 
judgment what the appropriate rate of return should be, 
unless some witness at the hearing has espoused the rate 
to be selected so that it could be cross-examined. No such 
rule is known (see, ¢.g., 17 FPC 685, 703); the authorities 
relied on refer to evidentiary findings of basic data, con- 
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crete facts, and records of past events which are used to 
form the basis of a judgment figure such as rate of return, 
certainly not to the judgment end-process itself. If, as in 
the recent case of Central Illinois Public Service Company 
v. F.P.C., (CA 7, 1964) 338 F. 2d 682, the Commission may 
form its own judgment and determination on the engineer- 
ing capacity of a gas line from the facts in the record, it 
can equally produce its own judgment figure for the rate 
of return — after all, that 1s perhaps the ultimate purpose 
for which it was established in the first place as a special- 
ized, expert commission. Cf., e.g., its opinion in Hunt, 27 
FPC 624, 665. 


Next, Jupiter objects there must be some correlation of 
its return with that of other enterprises with similar risks, 
citing such classic cases as Bluefield Water Works v. P.S.C.. 
262 U.S. 679, 692. But they rely on the wrong risk. The 
cases do not contemplate rating of physical hazards, ma- 
rine dangers, hurricanes and acts of God— real and se- 
rious as those may be for off-shore pipe line operation. 
These costs can always be insured against and or recom- 
pensed, under the Commission's standard accounting sys- 
tem, and amortized in the rates. What the cases do stand 
for is spelled out in a work under the authorship of Jupi- 
ter’s witness, Dr. Paul J. Garfield (and W. F. Lovejor). 
“Public Utility Economies” (1964), at page 121: 


“The term ‘risk’ is subject to several different inter- 
pretations. Technically, there is a difference between 
‘risk’ and ‘uncertainty.’ as pointed out by Professor 
night. Risk is suspectible to measurement and thus 
to predictability within the limits of probability analy- 
sis. Risks such as death, fire, [3161] illness, and so 
forth are readily insured against when large numbers 
are used. Uncertainty is not susceptible of measure- 
ment and thus cannot be predicted and insured against. 
It is uncortainty, in this sense, which is the basis for 
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competitive profits. We bow to usage, however, and 
substitute the word risk tor uncerainty. Risk in most 
public utility economics is of the ‘non-quantitative’ 
type. See Frank H. Knight, Risk, Uncertainty ail 
Prort (Boston: Houghton Mifflin Company, 1921). pp. 
19 1 and Chapter VII.” 

In dozens. perhaps many more, examples too numerous to 
require citation.’* the Commission has allowed pipe lines 
trom 6.0 to 6.5 percent. none apparently over the latter 
figure. As spelled out in the case of Hope, 320 U.S. 591, the 
economic risk is so much the less where the markets are 
established and the revenues quite secure. Jupiter's long- 
term contracts, assured market, and substantial supply re- 
serve assure that it~ economic risk is at least fairly com- 
parable to that of pipe lines generally. The allowance of 
the same return assures a close relation to the earnings of 
these comparable enterprises. At the same time, in view of 
the peculiar preferred stock arrangement just discussed, 
there seems to be no opportunity for any return on the 
common equity segment of the capital. Normally, for pipe- 
lines this return is about 10 percent —for a list of ex- 
amples, see 28 FPC 482). A higher rate (than 6.5 percent) 
might have been allowable, had this case come along in 1950 
when off-shore transportation was new and untried, ex- 
perimental and obviously risky in the economic sense. 
Jupiter could have then claimed with reason a most un- 
usual allowance for its ingenuity and resourcefulness. But 
that allowance by 1965 has long since been collected, see 
the figures above, and with the period of research and de- 
velopment, so to speak, long since past and well compen 
sated, no reason remains for a future return allowance any 
different from that of other pipe lines. 


1* See Leventhal, “Rate of Return — Comparable Earnings Stand- 
ard” (1965) 74 Y.L.J. 989. 
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[3162] 


Adjustment of rate base to normalized depreciation: One 
adjustment to the Staff's determination pointed out in Jupi- 
ter’s brief, appears justified and required, and its net result 
is to increase the allowable rate from .518 cents, Mcf to a 
higher figure of .632 cents/Mcf. This comes about from an 
increase in the rate base, and consequent return, after con- 
structing a new and normal depreciation requirement for 
the properties was developed. The backzround is this: 


The first pipeline was laid in 1950, and practically all the 
investment was installed and put in service by 1953. Not 
feeling called upon to keep its records or justify its rates on 
a public utility basis, Jupiter and its predecessors elected 
to record pipeline depreciation by the several accelerated- 
rate methods permitted for tax purposes by the Internal 
Revenue Code. By the time of the test year used by the Staff, 
1962, this depreciation policy resulted in a very large ac- 
crued reserve, about 58 per cent, and correspondingly over- 
reduced the net plant balance from $1,598,886 to $675,376. 
the figure used by the Staff as the rate base in computing 
its 6.5 percent return. 


That ix to say, the Staff's net rate base figure is $675,376, 
which is comprised of gross plant totalling $1,598,886 (origi- 
nal cost of pipeline and separation plant facilities), less 
book depreciation of $929,378, to which was added $10,868 
of allocated general plant facilities. Exhibit S-1, Sch. 6-A. 


. 


The original actual cost figure of $1,598,886 used by the 
Staff is that remaining after eliminating a “write-up” of the 
plant account in the amount of $798,220. For consistency, 
the Staif also reduced the recorded depreciation in the same 
proportion (1T29). As to the several different write-ups 
claimed, surely no answer is really needed to Jupiter's plea 
(Brief, page 62) that various acquisition adjustments and 
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contract evaluations which inflated its plant account several 
times over its true original cost, should now be reckoned as 
part of its rate base. It is the view that the industry has long 
since outgrown that sort of approach; indeed, that it leads 
to the very antithesis of the law's standard, “just and rea- 


sonable” rates. 


“he accelerated rates of depreciation used by the company 
to compute its income tax presumably was and is correct 
for that one purpose. However, the realities of regulating 
rates reyuire a representative rate base which in turn is 
based on a normal reserve requirement. For most pipelines 
before this Commission this requirement has reflected 
straight line depreciation related to the service life of the 
property. This results in a fair [3163] allowance of return, 
and a consequently just and reasonable rate. The tax de- 
preciation is simply the law’s method of figuring the income 
tax, and its only reality is an indirect method of reducing 
the taxes payable in the early years of the property. It does 
not mean the useful life of the pipelines is any the less, and 
without some such relationship it has little relevance to 
ratemaking. 


This oversized reserve was not lost on the Staff’s witness; 
however, he announced himself “estopped” from using ¢ 
normal rate base valuation. He viewed the entire book re- 
serve as already collected from the “ratepayer” (actually 
mostly from Pure, the larger producer) and indicated that 
to construct a new and realistic depreciation reserve would 
be tantamount to writing up the rate base and permitting a 
second recoupment from the ratepayer of the same plant 
(2T272). 


By whom or by what the witness was estopped he did not 
say; but ax a precedent for a substantial write-down in the 
reserve and for normalizing upwardly the rate base, there 
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is referred to a case known as LOD of Cleveland v. Hope 
Natural Gas Company (1942), 3 FPC 150, 167, 203, aie 
sub nom, FPC vy. Hope N: Pes, Gas Company (1944), 320 
U.S. 591. Hope had accumulated an excess hook reserve and 
the Commission concluded that “where a large part of the 
company’s business is brought under regulation for the first 
time and where incorrect depreciation and depletion prac- 
tices have prevailed, the best procedure is to deduct the 
reserve requirement in computing the rate base.” Accord- 
ingly, the Commission constructed the proper reserve re- 
quirement, based on straight line service lives of the proper- 
ties, and reduced the book depreciation reserve from 
$39,000,000 to $22,000,000. This resulted in increasing the 
rate base by a corresponding amount. up to nearly 
$30,000,000. It was the dissenting Commissioner who, like 
the witness here, pointed out that excessive depreciation 
charges had already been collected from the customers 
and should, in his view, not form a part of the rate base 
(page 193). But the Commission, since it was prescribing 
rates for the future, accepted the reserve study presented 
by the Staff, which had the effect of marking down the 
depreciation reserve and raising the base to the level called 
for by normal depreciation requirements. 


[3164] 


The Staff's point that establishing a normal rate base 
would permit a second recoupment proves entirely too 
much. The fact is Jupiter had a 1962 net revenue from its 
Rollover Field transportation operation of nearly 
$2,000,000," and since its business has been steady and its 
net transportation rate margin unchanged, the company, 
or at least its preferred stockholders, has collected back 


1 $1,944,697 computed from Exhibits S-1, Schedule 1; 3-2, 
Schedules 1-2. 
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over the years prior to regulation many times more than 
the original invested cost (just as the stockholders in Hope 
had been collecting an excessive return during its unregu- 
lated years). If Staffs theory is that the new rate now to 
be fixed must not allow a second (or tenth or fifteenth) re- 
coupment, then no return can be allowed at all!’ 

Bearing in mind that a rate order under Section 5 of 
the Natural Gas Act is to fix the rate for the future and 
not to Incorporate a reparation for the past, and in view 
of the special circumstances discussed in the “rate of re- 
turn™ section above, it is concluded that the new rate to be, 
as the law says, “thereafter observed and in force” must 
be that resulting from a currently depreciated property 
valuation, quite unatfected by excessive rates of the past 
and equally unaffected by the accelerated depreciation used 
in figuring taxes. Both abnormalities are irrelevant to the 
future and to what is a just and reasonable rate for the 
future. 


A revised computation for this purpose is set forth in 
the appendix and results in a normalized depreciation re- 
serve of $431,624, and a rate base of $1,173,130 (the bal- 
ance of the actual investment). After corresponding adjust- 
ments of income tax on the return, the new cost of service 
for the Rollover transportation function becomes $334,859. 
If this figure is applied to the 1962 volumes, the unit rate 
per Mfe would be .632 cents, or 20 per cent more than the 
Staff’= .518 cents. 

[3165] 


Note this is not computed on the customary predicted 
straight-line useful life basis because it would be difficult 
to ascribe a useful life for this submarine line and there 


*9 Hope had already earned back its total investment “nearly 
seven times.” (320 U.S. at 604). 
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is no evidence on it. It seems more realistic to use the ex- 
haustion of the gas reserves as a guide. On this question, 
a study as of only one month before the test year revealed 
that 27.08 percent of the original reserves had been with- 
drawn and 72.92 percent remained (6T999). Since — bar- 
ring the possible chance of new discoveries — it is the tota! 
depletion of the field that will mark the certain end of the 
useful life of the lines, it is that proportion that has been 
used to normalize depreciation and arrive at a reserve re- 
quirement, 


It is somewhat a coincidence that the actual dollar figure 
of reserve requirement is very close to what would result 
from the useful life basis at the customary 3 to 3.5 percent 
per year rate. It is indicated for this case to be $431.624, 
while that on a 33-year service life basis, or at the rate of 
3.03 per cent per year, would be $434,696; while if based 
on 34% percent a vear (which the Staff said is normal) 
would be $502,074. By way of further reference, the Com- 
mission’s “FPC §-159, Depreciation Practices of Natural 
Gas Companies, 1961,” reports that 31 pipeline companies 
had an accumulated provision for depreciation of 26.2 per- 
cent of their gas plant investment, which was being aceu- 
mulated at the annual rate of 3.4 percent. 


Conclusion: It is concluded, accordingly, that the proper 
unit for regulation of Jupiter's enterprise (excluding its 
gas production in Texas and other states which will be sub- 
ject to area rate control) is its entire transportation and 
resale operation trom the Rollover Field offshore Lou- 
isiana; that the rate base attributable to that operation is, 
for the reason stated, in the net amount of $1,173,130; that 
no recognition can be given to various write-ups, contract 
valuations, acquisition costs or other intangible valuations 
in excess of the net depreciated original investment: that 
the rate of return to be hereafter allowed should be com- 
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puted at 6). percent (as in the case of other pipelines) ; 
and that the resulting cost of service allowable, not inclu- 
sive of the cost of purchase gas, is $334,859. The specific 
application of that cost of service (which includes the re- 
turn so computed) to the resale of the K-M-P gas and to 
the transportation of Pure’s gas is the subject of the fol- 
lowing two chapters. 


Postscript: On the general approach to the rate level, 
Jupiter's witness Garfield presented an extensive study 
(J-17) of the prices paid in quite a number of other cases 
for this intermediate service between the gathering point 
and the pipeline, many of them collecting several cents per 
Mcf, all for the purpose of showing Jupiter’s rates are rea- 
sonable. The opposition counters that the small volumes of 
[3166] gas in those cases account for the high rate, and 
offers other examples where the price is only a fraction 
of a cent. The answer to these contentions is none of those 
was a rate case, in none has the rate been examined and 
found just and reasonable (5T811, 822), which makes them 
unacceptable here. (PSC of New York v. F.P.C., (CADC 
1960), 287 F. 2d 146). About all they prove is that many 
more rate inquiries, such as here, are indicated. 


[3167] 
VIII 


APPLICATION OF COST OF SERVICE TO 
RESALE OF K-M-P GAS 


It appears to be unquestioned that Jupiter's resale to 
Tennessee at the outlet of the Jupiter plant, 29 miles on 
shore and nearly 40 miles from the point where Jupiter 
receives the gas, in a jurisdictional sale such as the law 
describes, namely, a sale of natural gas in interstate com- 
merce for resale, as soon, at least, as it is agreed that Jupi- 
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ters’ tortured attempt to reform the sale into an agency 
relationship is denied, for the reasons stated in Chapter 
IV. Secondly, as a jurisdictional resale, it is irrelevant 
whether any of Jupiter’s prior service up the lin? might 
constitute “gathering” exempt from the law,” although, as 
stated in Chapter V, no such view is here agreed to. In 
Chatper VI it is concluded that the cost unit for regula- 
tion of Jupiter is its total Rollover Field activity, namely 
the transportation for Pure and the resale of the K-M-P 
gas, while in Chapter VII it is concluded that the cost of 
service, including return, attributable to both activities is 
$334,859 in addition to the cost of purchased gas from 
K-M-P. Of the total volume for the test vear, 1962. 38.48 
percent is that derived from K-M-P by purchase and resold 
to Tennessee (Ex. 8-2, Sch. 2). Hence the proportion of 
the cost of service applicable to the K-M-P resale arrange- 
ment comes to $128,854, based on that ratio of volumes. It 
remains, therefore, only to fashion an order which will 
have the result of reducing Jupiters’ sale price to Tennes- 
see to that amount. 


It is claimed that to do so will bring on many compliea- 
tions, mostly resulting from the rate provisions in Jupiter's 
purchase contract with Kerr-MeGee and Phillips, which 
technically are not in this case or subject to its sanction. 
The point is derived from the identical pricing provision 
contained in Kerr-McGee’s Rate Schedule No. 56, for its 
sale to Jupiter, and Phillips Rate Schedule No. 329, for its 
sale to Jupiter. In each, the price to be paid by Marine- 
Commonwealth-Jupiter to the two producers is the “prie» 
per Mef provided to be paid during the same period” by 
Jupiter's buyer (formerly Niagara Gas and now Tennes- 
see) minus what is evidently the agreed charge for Jupi- 
ter’s service in terms of a variable [3168] number of cents 


21 Medina Gathering Company, 30 FPC 227. 
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according to the average daily quantity each month, which 
Works out. at current averages, to 2.4 cents per Mef. Thus, 
as Jupiter points out, when they first started to sell to Ni- 
agara at 16.4 cents in 1953, Jupiter (then Marine) paid 
K-M-P 16.4 cents minus 2.4, or 14 cents. Five years later, 
the price to Niagara and later Tennessee went up to 21.3333 
cents and Commonwealth-Jupiter continued to receive 2.4 
cents, paying the balance, or 18.9333 cents, to the producers. 


The case was tried on the presentation that, as a result, 
any reduction by the Commission in this case in Jupiter’s 
vrice to Tennessee would, because of the contract provi- 
sion just cited, have no effect at all on Jupiter and would 
merely operate to reduce Jupiter's payment for its gas 
purchase by the same amount. This evidently moves the 
Stall to its view (Brief, page 37) that a reduction in the 
2.4-cent charge would effect an increase in K-M-P’s charges 
to Jupiter but this the Staff counters by its concluding 
recommendation or recommended finding that the reduc- 
tion of the 2.4-cent per Mef charge under Jupiter's FPC 
Rate Schedule No. 8 (its sale to Tennessee) “results in a 
reduction in Tennessee’s purchase gas costs.” This is based 
on the Staff witness’ testimony recommending that the 
Commission’s order shall revise Jupiter’s Rate Schedule 
No. 8 on its sale to Tennessee to call for a price consisting 
of (a) Jupiter’s lawful and required cost price as other- 
wise approved by the Comnission with respect to the cited 
rate schedules of Kerr-McGee and Phillips, plus (b) the 
sum of 518 cents per Mef. 


That solution has the benefit of precedent, see the Me- 
dina Gathering Company case cited above. It also meets 
the approval of Kerr-McGee and Phillips, whose brief says: 
“The Commission may take the approach of directing Jupi- 
ter to collect from Tennessee an amount representing the 
just and reasonable rate for its services, in excess of the 
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1922 


The confusion caused by the understanding of Jupiter’s 
purchase contracts, as above outlined, has resulted in fran- 
tic arguments notable mostly for the extremity of the po- 
sitions. Jupiter apprehends the net effect of the Staff rec- 
ommendation would be to increase K-M-P’s net revenue. 
quoting the Staff brief at page 37, from which follows a 
[3169] series of legalisms to the effect that this is beyond 
the Commission’s power. On the other hand, Kerr-McGee 
and Phillips appear to apprehend that the effect of the 
recommendation would be to decrease their revenues, and 
their brief is devoted mostly to a frenetic presentation to 
the effect that their rate schedules are not before the forum 
and, whatever else occurs, nothing must happen to disturb 
their arrangement or reduce their sale price. 


The trouble with all of these complications and confu- 
tations is that they overlook another and equally important 
section of the producers’ rate schedules under which they 
sell to Jupiter, both of which are in this record as items by 
reference. Aside from the provision mentioned, which by 
itself would seem to reduce the sales price whenever Jupi- 
ters’ resale price reduces, Supplement No. 2 is also a part 
of each rate schedule, consisting of a supplementary agree- 
ment of March 18, 1953, which was filed to become effective 
November 5, 1958. Referring to the price provision quoted 
above, the supplement in each case reads: 


*.).. Tf at any time and for any reason Marine (now 

Jupiter) is required to reduce the amount per Mef spe- 

cified under said item (iii) as the adjustment to be 

made to the applicable price [that is the credit as ex- 

plained above, resulting in a 2.4-cent charge by Jupi- 

22 The Staff testimony is at 1T44 and 27424. The K-M-P statement 
is from their brief at page 8. 
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ter]... then the price payable to Phililips and Kerr- 
MeGee under said subsection (b) shall not thereby be 
reduced, but shall be increased by an amount per Mcf 
equivalent to the amount per Mef by which such amount 
specified in said item (iii) or receivable by Marine is 
reduced, to the end that Phillips and Kerr-MeGee will 
receive for gas delivered under said contract the ap- 
plicable price per Mcf less only the amount per Mef 
to which said amount specified under said item (iii) 
is reduced or the amount per Mef actually received by 
Marine for gathering of such gas and condensate.” 


The result of all this contractual shuttlecock would seem 
to be that the two adjustments cancel out, that is, that un- 
der the first clause, Jupiter's purchase price goes down 
oy the amount of the reduction in Jupiter's sale price, but 
under the second clause Jupiter's purchase price goes up 
by the amount of the reduction in Jupiter’s net margin. 
With those amounts the same, it results that the producer's 
sale price remains unaffected by this order and by the re- 
duction in Jupiter's sale price to Tennessee. 


[3170] 


Of course, the hyper-technicality can be asserted that the 
second adjustment is not available to this case because it 
applies a provision of Jupiter’s contracts with its producers, 
which were not the announced subject of today’s investiga- 
tion. The answer is more clear than the question — the 
order herewith is directed at the rate which is before the 
forum, namely Jupiter's Rate Schedule No. S, and the direct 
incidence is only upon that sale rate. It is quite true that 
this order, in its present compass, cannot require a change 
in the two producers’ rate schedules, but the answer is 
there is no present need to do so, nor occasion for it, and 
it is specifically found that the intended purpose and effect 
of this order is not to affeet the rate level under those 


=chedules. 
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Notwithstanding Kerr-McGee-Phillips’ fervent plea that 
nothing be allowed to happen here that affects them, it is 
not clear how the Commission could go further than this in 
the present matter —the producers are sanguine indeed 
of vexatious litigation concerning its possible effect on their 
contract to Jupiter. It is, after all, not the order itselt 
which even suggests any change in the producers” sale price 
to Jupiter; if that suggestion arises, the result comes in- 
stead from the two provisions of the contracts which the 
producers themselves signed and which seem more or less 
to relate their sales price to Jupiter’s sale price and net 
revenue, both of which are very much the Commission’s 
responsibility. 


Certification status: After this record closed, the certi- 
fication status on Jupiter's purchase and on its sale under- 
went a certain change, but in a case not here consolidated. 
On August 11, 1965, there issued the Commission's Opinion 
No. 470, in Phillips Petroleum Compzny. G-16.611 e? ai.. 
which took the following actions: 


(a) issued a permanent certificate to Phillips and Kerr- 
McGee for their sale to Jupiter: 


(b) iimited the initial price in that sale to 18.5 cents per 
Met effective July 25, 1964 (the previous price was, as 
stated, 21.3333 minus an average of 2.4. or 18.9333 cents) : 


(¢c) deferred decision on Jupiter’s application for a cer- 
tificate for its resale to Tennessee of the gas purehased 
from K-M-P: and 


(d) conditioned the temporary certificate issued in 1962 
for Jupiter's sale to Tennessee to require that “as of July 


on 


23, 1964, the price provided in the rate schedules covering 
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he sale to TGT of the gas obtained from Phillips and Kerr- 
MeGee shall not exceed 20.9 cents per Mef.” 


Whether in fact the adjustments and refunds called for 
oy that decision have since August been made, this record 
is not aware. 


[3171] 


Application of cost of service: In Chapter VII above it 
is developed that the allowable cost of service for Jupiter's 
Two services Is $334,859 per year plus, of course, the cost of 
purchased gas. Applying the relative volumes for the test 
year, 1962. as shown in Staffs Exhibit S-2, Schedule 2, 
lines 14 and 22, the proportion applicable to the K-M-P 
resale arrangement Is $128,854. 


The Statf proposal is to follow the customary route and 
compute a rate per Mef, dividing the total cost of service 
by the number of Mer carried and <old during the year. 
As stated, this has the effee: of reducing Jupiter’s return 
as the volume goes down when in fact the expenses are 
expected to remain relatively constant. Indeed, the parties 
themselves have proposed a flat rate in their certification 
application. Accordingly, in order to insure against un- 
ju-tined changes in the return due to changes in the volume 
either way, the order here subjoined directs the revision 
of Jupiter's FPC Rate Schedule No. 8 to limit each monthly 
charge, otherwise at the contract rate, to the sum of (a) the 
cost incurred for purchased gas during the same month 
at the rate lawfully in effect for Kerr-McGee and Phillips, 
and (b) one-twelfth of $128,854, or $10,737.83, except that 
the invoice for December of each year may make up any 
deficiency for that year. 


Postscript: K-M-P’s brief complains with heat that the 
examiner denied their right to file a rebuttal case, citing 
constitutional authorities. Some rebuttal, on useful issues, 
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was In fact admitted (7T1176), the rest was denied ot out 
of disparagement of any one’s rights, but because two of 
the topies are irrelevant and the other immaterial (FPC 
Rules 1.26). The topics were: (a) whether dehydration on 
the platforms prepares the gas sufficiently for long distance 
transmission, (b) on which measurement Tennessee pays 
for its purchase, and (c) testimony of a learned economist 
as to where the area price proposed in another docket 
should be applied. Neither (a) or (¢) is controlling here, 
and point (b) is insignificant once it is agreed title passes 
at the outlet of Jupiter’s plant. 


[3172] 


Ix 


COST OF SERVICE APPLIED TO THE 
TRANSPORTATION FOR PURE 


While Pure is not a party here, and may not be aware of 
this proceeding, its undertaking carried forward into the 
Commission's order on its rate settlement, as quoted on page 
11 above, is clear and indubitable that if and when Jupiter's 
3.4-cent rate reduces for any reason, the benefit will pass 
on to Tennessee and will necessarily affect Tennessee's cost 
of service and have its eventual effect on Tennessee's resale 
price and the consumers’ costs. For completeness of the 
record it may be appropriate to suggest that the Secretary 
senda copy of the order here subjoined to the Pure Oil Com- 
pany at its recorded address, Finally, it hardly seems neces- 
sary also to incorporate in the order an enjoinder that 
Tennessee no longer continue to pay Whatever price is in- 
voiced to it (confessedly assuming it to be correet, 6T912)., 
but shall take care to adjust its payments according to the 
change in Jupiter's rate. 
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This procedural retinement is essential if the result of the 
proceeding is to benetit consumers. The point is the rate 
being altered by the attached order is Jupiter's rate to Pure, 
and the rate order does not change Tennessee's costs or the 
consumer's burden until Pure does in fact pass the rate bene- 
ht on to its customer, Tennessee. Pure’s rate to Tennessee 
is not technically in this case. but in view of the undertaking 
quoted, as cited above. there is no reason to doubt that the 
benefit will be transferred as soon as it occurs, nor to doubt 
that it will create its reaction in Tennessee's cost of service 
and eventually in Tennessee's rates, leading to a reduction 
in consumers” costs. 


However, to all of this transfer of the benefit on to Ten- 
nessee for the consumers, Jupiter flatly objects, pointing 
out that the 1957 arranzements and contracts made Jupiter's 
charge purely upon Pure alone. Jupiter protests it was not 
a party to Pure’s 1962 rate settlement, ostensibly knew 
nothing about it, and did not consent to Pure’s transfer to 
Tennessee of the economic incidence of Jupiter's charge. 
Jupiter points to some undefined but “elementary contract 
law that where considerations are exchanged and relation- 
ships are established among three parties to a single con- 
tract. and ancillary two-party contracts are executed in 
consideration of that three-party agreement, two of the 
parties may not thereafter amend the basic three-party re- 
lationship without the consent of the third party.” (Brief, 
page 30.) 


[3173] 


The answers to this casuistry are three — 


(a) No citation is given for this “elementary contract 
law”, and this forum is not aware of it, nor of its applica- 
bility here; 
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(b) The 1957 contracts do not contain any restriction on 
the freedom of Pure and Tennessee to revise the price ar- 
rangement between them ;*? and 


(c) The change is not of concern to Jupiter or harmful 
to it — Pure is still the contracting party bound to pay Jupi- 
ter’s price. Pure has merely indemnified itself by getting 
agreement from Tennessee, as its customer, to pay or re- 
ceive the effect of any change in this one element of Pure’s 
costs. As such, agreements of this kind are quite common, 
as in the case of price adjustment clauses for changes in 
cost of fuel or of purchased gas, or in the many outright 
“cost of service” rates where the entire rate goes up or down 
as the costs change. It is novel, and flatly unacceptable for 
Jupiter to announce a new doctrine that a purveyor of ser- 
vice to a utility has standing to object to the utility's passing 
on his charges pro tanto to the utility’s customers. 


The area rate case and its application: At least under- 
standable, if not agreed to, ix Jupiter's further point, appli- 
cable mostly to the transportation rate for Pure, to the 
effect that the pending area-rate producer price proceeding 
will moot this entire rate matter (Docket AR61-2. on which 
hearings lately closed), The syllogism is this: 


(a) The area rate decision, when it comes, will fix a flat 
price for Pure’s on-shore sale to Tennessee: 


=" In fact. flatly contrary to Jupiter's claim is the following express 
language of its own contract, the paper of January 2. 1957, en- 
titled “Agreement Relating to Contracts” and signed in the 
name of Marine by President Liese. by Pure as the seller and 
by Tennessee as the buyer (from copy in docket tile G-12583, 


p. 14): 


“During each of the additional respective periods from Novem- 
ber 1, 1958, to November 1, 1962, November 1, 1962, to Novem- 
ber 1, 1966, and November 1, 1966 to the expiration of the term 
hereof, the price per MCF to be paid shall be determined by 
agreement between Buyer [Tennessee | and Seller [Pure] .. 
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(b) Since it will be a flat price. only Pure will be affected 
thereafter by Jupiter's transportation charge to Pure and 
Tennessee's costs will not escalate or descend upon a change 
in Jupiters rate; 


(ec) Thus the premise of this proceeding fails since the 
ultimate charge to the public consumers will no longer be 
affected: 


(d) All the more would this be true if, as claimed above 
by Jupiter, Pure’s price adjustment proviso (changing its 
total price according to its transportation costs incurred) 
were invalid and ineffective. 


It ix a too simple answer, really an oversimplification, as 
made by the Staffs reply brief, to the effect that the area 
rate case is still in process and it need be considered only 
when its result unveils. Conceivably, that case might become 
effective before this one: anyway, with the Commission so 
far committeed to the area price policy, it would be irre- 
-ponsible indeed to ignore its incidence here. 


Jupiter presupposes that the area rate will fix Pure’s 
price to Tennessee for its delivery on shore, ergo, any sur- 
veillance of Jupiter’s price or rate will affect only the pro- 
ducer and mean nothing to Tennessee or its customers down 
the line. In its reply brief, the Staff concludes, “It may be 
that as a result of the Commission’s determinations with 
respect to area rate policy in Docket No. AR61-2, the public 
will no longer be affected by Jupiter’s transportation charge 
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to Pure.” How that could be true is not developed, explained, 
or here apprehended.** 


[3175] 


Perhaps it is enough that even if Jupiter were right, it js 
wrong. Even if, under an area on-shore flat rate, Pure were 
to be the only direct beneficiary of a reduction in Jupiter's 
price for transportation, still Pure is ax much a part of the 
public as is any other recipient of the services regulated by 
F PC, and the law’s prescription of just and reasonable rates 
for transportation of gas in interstate commerce does not 
deny producers any benefit therefrom. But more to the 
point, the costs incurred by producers generally are of 
course most significant in fixing the area rate; and, when a 
cost element of the producer's sale price covers the receipt 
of a jurisdictional service—transportation—that cost must 
be regulated if the purpose of the law, fair prices to con- 
sumers, is to be served. 


The cost of service applied: In Chapter VII above it is 
developed that the allowable cost of service for Jupiter's 
two services is $334,859 per year. In Chapter VIII, the pro- 
portion applicable to the K-M-P resale arrangement was 
fixed at $128,854, based on the volumetric ratio, The balance, 


“4 A much more realistic view of the forthcoming area rate appears 
to be the rationale of a pleading filed for the FPC in the Court 
of Appeals for the Seventh Cirenit on October 27, 1965. in 
Jupiter Corporation Vv. F.P.C.. where Jupiter seeks an order per- 
mitting its reintervention in the area rate proceeding. In the 
pleading it is pointed out that even if the area price should cover 
the transportation to the on-shore terminus of the pipeline and 
the cost of that transportation were to come out of the area rate 
received by the producer, in any event such jurisdictional trans- 
portation service by Jupiter, even if performed for the pro- 
ducer, would be for regulation by FPC on a cost of service 
basis. In other words, whether the area rate is offshore or on 
shore, Jupiter's price necessarily will affect the consumer either 
directly or indirectly and requires to be regulated accordingly. 
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or $206,005, is chargeable for Jupiter's service to Pure 
under Jupiter's rate schedule. As in the case of the K-M-P 
resale. with the volumes expected to decline while the ex- 
penses remain relatively constant, there is no reason to 
inflict upon Jupiter a flat rate per Mcf, nor rice versa. Ac- 
cordingly, the order here subjoined directs the revision of 
Jupiter's FPC rate schedule No. 7 (Item D here) to limit 
each monthly charge, otherwise at the contract rate, to one- 
twelfth of $206,005, or $17,167.08, except that the invoice 
for December of each year may make up any deficiency 
for that vear. 


[3176] 
x 
STATE TAX REIMBURSEMENT RETAINED 


Of all the remarkable aspects of this case, none is more 
amazin than the disposition of about $2 or 3 million of 
an extra charge by Jupiter against its customer, Tennessee 
(and thus upon their customers down the line), for the 
State of Louisiana gas severance tax, but never paid over 
to the producers or to Louisiana or to anyone else. What 
is more, this question is not mentioned in the order giving 
rise to this case, nor is it discussed in any of the evidence 
filed in advance of the hearing. Instead, it developed only 
due to the assiduity of counsel for the different interventors, 
who questioned certain figures in the tables of the Staff 
exhibits. 


The background is this: In 1958 (3 years before Jupiter 
took over the operation), there was enacted by Louisiana 
an increase in the gas severance tax, which became effective 
December 1, 1958, see Order No. 210, 20 FPC 785. The 
tax is laid on the producer. Because of a jurisdictional 
dispute between the United States and the State of Loui. 
siana as to the status of offshore production, there was 
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then, at least, some question whether the State tax would 
apply to the Rollover field production located about uine 
miles from shore. 


No question here arises about the 60 percent of the gas 
that comes from Pure’s production transported by Jupiter 
because Pure concluded (evidently) that its production is 
not subject to the tax, at least they have not sought any 
reimbursement from their buyer, Tennessee. But for the 
rest, the sale and resale of K-M-P*s gas, the two producers 
apprehended the possibility they might some time be called 
upon to pay the tax and, accordingly, filed increases in their 
rate to Jupiter of 112 cents per Mcf, representing the share 
of the tax increase which their sales contract entitles them 
to collect over from their buyer (at least entitles them to 
reimbursement if and when they pay the tax). But the two 
producers regarded the filing as merely a protective step 
and (since they have not paid the tax to the State) they 
have not at any time invoiced Jupiter to pay the increase. 
Instead, the producers continued to invoice their buyer at 
the old rate of 18.9333 cents, not the new rate of 20.4335 
cents called for by their rate filing which the Commission 
permitted to become effective December 195s. 


In the same month of December 1958, Jupiter (then Com- 
monwealth), assuming their seller (IX-M-P) would be eharg- 
ing them according to their rate filing of a week before. 
quite justifiably filed a corresponding rate inerease as a sup- 
plement to their Rate Schedule No. 8. which increased their 
price to Tennessee to 22.8333 cents. Note that the gross 
amount of 22.8533 cents is the sum of the three charges, 
18.9335 cents as Jupiter's cost of gas, 2.4 cents for Jupiter's 
transportation margin and 1.5 cents fer the expected tax 
reimbursement. Their invoices to Tennessee carried out the 


rate filing. 
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Thus the trouble arises—Jupiter for seven vears has been 
collecting this 1+.-cent tax item from Tennessee, to the 
amount of about $300,000 per vear, but has never actually 
been called upon to pay it over to the producer for whom it 
was collected, nor has the producer been called upon to pay 
it to the State. If the entire collection had been held in es- 
crow, or set aside in a trust account in the bank, perhaps no 
question would now arise, at least in this case, Instead the 
amount has been taken upas revenue and used in operations 
and perhaps dividends. 


There is a tax item set up as a reserve in Jupiter's books 
in the amount of $516.574 which Jupiter's brief, page 79 now 
sugyests is solely attributable to the vears before December 
195s. when their sale was not to Tennessee but to the 
Canadian concern, Niagara Gas. As explained in Chapter IV 
above, the Commission at that time regarded the sale to 
Canada as nonjurisdictiona! and in its recent certificate de- 
cision*®® declined to reconsider or readjust that conclusion. 
Jupiter now claims the total amount actually involved, 
meaning the collection between December 1, 1958 and De- 
cember 31, 1964, is $1,838,067. But its own annual report for 
1964, in evidence ax Ex. J-19 contains their auditor’s foot- 
notes stating, with respect to the Louisiana tax: 


“The Jupiter Corporation (since March 1, 1962) and Com- 
monwealth Oil Company prior thereto have collected certain 
Louisiana gas gathering and severance taxes on gas sold 
which was purchased and gathered from Gas wells located 
in the Gulf of Mexico in an area claimed by both Louisiana 


25 Opinion No, 470, August 11, 1965, issuing a certificate to K-M-P 
and a “temporary” to Jupiter, both at slightly lower prices, see 
Chapters IV and VII above. On December 7, 1965, Jupiter filed 
for review of that opinion in the Court of Appeals for the 
Seventh Circuit. 
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and the United States, In addition to the $516,374 shown in 
the consolidated balance sheet as provision for gas gather- 
ing and severance taxes, Jupiter and Commonwealth have 
collected since 1958, $2,769,309 of such taxes which, on the 
basis of the position taken by the Internal Revenue Service 
on examination of Commonwealth's tax returns, have been 
recorded as income in the tax returns and accounts of the 
companies. The ultimate lability, if any, for the amounts 
so collected (including the amounts taken into income) can- 
not be determined until the dispute between Louisiana and 
the United States is settled. The amount of such taxes in- 
cluded in revenue in 1964 is $294,555. Counsel for Jupiter is 
of the opinion that the ultimate lability for the taxes col- 
lected will not exceed the provision of $516.374." 


[3178] 


The net result is that some amount in the neighborhood 
of $2 to $3 million has been collected by Commonwealth- 
Jupiter from its pipeline customer, Tennessee, by Tennes- 
see from its distributor customers, and by them from their 
customers, the consumers. Yet, not one dollar of this 
amount has been paid over to the producers or to the State 
of Louisiana, or has been claimed or levied by the State 
of Louisiana, or billed by the producers to Jupiter: nor has 
it been set aside in escrow in recognition of the trust so 
obviously resulting. For this patently unsavory situation, 
it. is difficult indeed to find any participant who has not 
his share of blame. 


First, the State of Louisiana appears (K-M-P Brief. p. 
11) to rely upon some sort of understanding with the Fed- 
eral officials that, upon ultimate resolution of their entire 
litigation, the taxes would be paid, should Louisiana pre- 
vail, to which Phillips has agreed. Second, the producers 
have contributed their share by filing here a formal rate 
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increase they did not intend to charge and have not charged 
— this notwithstanding the plain language of the law (Sec. 
+) that every natural gas company shall file with the Com- 
mission schedules showing “all rates,” which surely means 
the rates actually being charged. Instead their filing of 
December 24, 1958, was accepted in good faith by the Com- 
mission and given the number, Supplement No. 8, showing 
in plain figures the former price as stated, the tax reim- 
dursement of 1.5 cents, and the total price of 20.43333 cents. 
{Phillips’ filing of December 22 ix Supplement No. 11). 
Now, seven years later, it develops the filing does not re- 
flect the charge in effect at all. The only explanation is the 
weak and ineffective one that Kerr-McGee filed to protect 
themselves against the imposition of the tax, but deemed it 
unwise to collect the reimbursement from Jupiter. Why it 
was also deemed unwise to correct the rate filing here or 
otherwise disclose the facts to the Commission is not ex- 
plained. What is more, all of the reimbursement contracts, 
from the producer on down the line, refer to the tax “being 
levied” as the basis for reimbursement, and the plain fact 
is not a dollar of tax in this matter has actually been levied 
at any time since December 1958. 


Jupiter's filing of the 1i4-cent rate increase in December 
1958 was an appropriate reaction to the same increase 
filed by their suppliers, but that does not explain the con- 
tinuation of the filing and the charge thereunder to Ten- 
nessee after it developed that K-M-P were not in fact col- 
leeting the amount from Jupiter. The suggestion that some 
sort of oral tender was made by Jupiter to Phillips and 
Kerr-MeGee is not supported by recorded evidenee. The 
only explanation for the continued collection is the need to 
protect their interest against the possibility that the pro- 
ducers might sometime be called upon to pay, and there- 
fore to collect over the amount, both currently and retro- 
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actively, But this does not explain why [3179] there could 
not have been entire reliance on their action over against 
Tennessee for reimbursement for any such payment, if and 
when required to be made by them. Neither is there any sig- 
nificant explanation why the amount has been taken up as 
corporate income instead of being set aside as a liability 
and reserve. 


It is equally unclear why Tennessee has consistently paid 
this amount unquestionably ever since it was first billed in 
1959. Their witness tells us they buy from several hundred 
producers in the area and are paying the tax to some of 
them on the understanding the producers are indeed pay- 
ing it over to the State of Louisiana. Jupiter’s is said to be 
the only case of its kind among Tennessee's gas sources 
in Louisiana (7T1165), in view of which Tennessee's read- 
iness to pay the tax item included in each monthly invoice 
without verifying that it was a real reimbursement can 
hardly be understood in light of the specifie language of 
Jupiter’s rate filing, Supplement No. 5 to its Rate Schedule 
No. 8. What is more, there is certainly no agreement here 
with Tennessee’s caveat at page 11 of their brief to the 
effect that if and when this $2 or $3 million is refunded to 
them, Tennessee is not obliged to remit the amount in specie 
to its customers. Their rate settlement agreement of 1962 
has nothing to do with it. The fact is that the entire ccl- 
lection, at each successive step by the distributors from the 
consumers, by Tennessee from the distributors, and by 
Jupiter from Tennesseee, was made for the special pur- 
pose of paying the tax to Louisiana and upon the implied 
representation it was needed for that purpose. With that 
purpose failing, there arises, under ordinary principles, a 
constructive trust," unrelated to and unaffected by any 
other revenues or expenses, profits or losses in the respec- 


26 Restatement, Restitution, Ch. 9. 
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tive gas sales, and as and when any refunds are achieved 
they will be for payment over accordingly. 


Now that the entire question has been brought out at the 
hearing. the Staff’s brief has joined in the recoommenda- 
tion that the increase under the supplement just mentioned 
should cease to be collected and that the amount hereto- 
fore collected should be set aside in an escrow account. 


Finally. Jupiter cautions that this is a Section 5 rate 
investigation which means that it may not encompass a 
retroactive reparation order. However, that does not affect 
an accounting order by the Commission, made under Sec- 
tions +. 5, 8. 16 or other provisions of the law, and requir- 
ing that the funds collected be truly shown on the books 
for what they are, namely, a reserve liability. 


[3180] 


The order also amends Supplement No. 5 to Jupiter's 
Rate Schedule No. § so as to cancel that increase and cease 
its collection henceforth. The point is there is now only 
the faintest, most far-fetched basis for apprehension of any 
tax liability at all—the Supreme Court has since held in 
so many words: “We decide now only that Louisiana is 
entitled to submerged-land rights to a distance no greater 
than three geographical miles from its coastlines, wherever 
those lines may ultimately be shown to be."*7 While the 
Court has retained jurisdiction to settle any dispute as to 
the actual location of the coast, see its order of December 
13, 1965 in No. 9 original, there has not been explained to 
this record why any possibility is foreseen of a Louisiana 
tax here since al] the wells about nine miles offshore. 


In any event, if and when it ever comes to pass that Lou- 
isiana should assess its tax and attempt to levy it upon the 
67 US y. Louisvana (1960) 363 U.S. 1, 79, ef. the Submerged Lands 
Act of 1953, 43 U.S.C. 1301. 
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producers, it will be time enough to reconsider what reim- 
bursements are thereafter in order. As to the past years, 
dating back to 1958, any attempt to levy the state tax up 
to eight years or more retroactively would obviously be 
subject to the most serious question of validity as an un- 
due burden on interstate commerce. As of right now, the 
producers have not paid it or been called upon to pay it. 
and no reimbursement is called for, due, or required. 


Finally, if there be any problem or lack of agreement in 
any of these connections, it is called to attention that this 
entire sale is still under a temporary certificate, see Opin- 
ion No. 470 cited above, and the Commission is free, in de- 
ciding whether any permanent certificate is here required 
in the public interest, to attach an appropriate condition 
equally required in the public interest. United Gas Im- 
provement Co. v. Callery Properties (December 7, 1965) 
in faba, Wendcnna 


[3181] 
XI 
TENNESSEE'S CERTIFICATE APPLICATION 


It remains only to pass upon Tennessee’s application 
in CP65-58 for a certificate to license their proposed 
lease of Jupiter's lines and facilities. which was consoli- 
dated with the Section 5 investigation by the Commission's 
order of October 30, 1964. Parenthetieally, both Tennessee 
and Jupiter object mightily to the consolidation, but on no 
discernible ground except that it is a very unusual prac- 
tice, which is something short of a showing of illegality. 


Tennessee's proposal contemplates leasing the facilities 
outright for a rental fee of $100,000 per month, less op- 
eration and maintenance expenses incurred. Sinee Jupiter 
would then be eliminated from the operation, the proposal 
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also is for Tennessee to take over Jupiter's contract with 
the two producers, accept delivery and title to the gas as 
the respective offshore platforms, pay to K-M-P Jupiter's 
present purchase cost, and pay to Pure the net rate settle- 
ment price of 16.75 cents, eliminating the 3.4 cents reim- 
bursement for transportation charges now being paid by 
Pure to Jupiter. Jupiter has agreed to the tentative ar- 
rangements and endorses the application. K-M-P take no 
position: Pure is not here. 


The first advantage cited by Tennessee in proof of the 
public convenience and necessity of the new arrangement is 
the immediate savings of $200,000 per year, since their cost 
will be $1,200,000 per year instead of the amounts now 
being paid out, as explained in Chapter VII. Realizing 
the obvious and invidious comparison between that cost, 
31.200,000, and the cost of service as developed in the staffs 
evidence filed six months ahead of this application, Tennes- 
see cites a number of other advantages, i.e. — 


(a) The larger reductions proposed by the staff take 
place when and if its proposed order under Section 5 he- 
comes final, whereas the $200,000 per year savings becomes 
effective immediately upon consummation of the arrange- 
ment with the Commission’ approval of the certificate. 


(b) There is available an unused capacity in the lines 
amounting to 43.000 Mef per day which Tennessee could 
use aS lessee: provided, however, some one discovers, de- 
velops, and produces the new gas to make use of that po- 
tential. i 


[3182] 


(c) There are operating advantages in balancing their 
purchases from the producers without considering inter- 
mediate commitments to Jupiter. 
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(d) In later years, after 1974, Tennessce ax lessee will 
be in a better position to renew the purchase contract with 


K-M-P. 


Advantage (a) is now mooted with the consolidation. 
The other three advantages are useful and significant and 
would go to establish the law's standard, “public conven- 
ience and necessity” if the remaining condition or circum- 
stances, namely the price, equally meet that standard. It is 
the staff's conclusion that the excessive price far outweighs 
the advantages, which is plainly correct. Recalling the 
Supreme Court’s enjoinder in CATCO that the Commis- 
sion’s certificate function must exercise a responsible re- 
action to the price, and since the operating advantages 
cited by Tennessee are the sort of thing that should appear 
in any case even at a reasonable price, it would be hard to 
imagine how the price proposed could be thought to justify 
the Commission's approval of a lease of facilities at a cost 
roughly four times the amount that has been concluded to 
he the fair overall price for their service. 


There was some suggestion that the certificate should 
issue nevertheless, but on condition reducing the price for 
rental to equal the cost of service concluded upon. Two 
difficulties arise which would first want to be resolved — 
Jupiter has announced that a decision in their case limiting 
them to the cost of service would be so drasti¢e as possibly 
to require the liquidation of the entire enterprise. hence 
it is not clear that a lease would be satisfactory or in the 
public interest with the lessor so minded. Secondly, it was 
testified that at various times three of the prominent stock- 
holders of the original organization, Marine, were top offi- 
cials of Tennessee, the proposed lessee, although it was 
believed they were not stockholders at the time Tennessee's 
contracts were made with Pure. Further, it was the under- 
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standing their shares have since been disposed of. Accord- 
ingly. any resumption of the lease proposal would require 
some appropriate certification on both points, Le., (a) that 
the lessor is in business and expects to continue, and (b) 
that there ix no interlocking ownership of the sort stated 
and the arrangement proposed can be approved as indeed 
an arm’s length transaction. 


Accordingly, it is the conclusion that the lease as pro- 
posed does not meet the standards required by the law and 
that the application for the certificate must be denied. 


[3183] 


XII 
FINDINGS AND ORDER 


Based on the evidence herein it ix specifically found 
that: 


(1) Jupiter is engaged in the transportation of natural 
gas in interstate commerce for the Pure Oil Com- 
pany in the Rollover Field, subject to the jurisdic- 
tion of the Commission under the Natural Gas Act. 


(2) Phillips-Kerr McGee make a sale of natural gas in 
the Rollover Field to Jupiter in interstate commerce 
for resale, and Jupiter makes a sale of such gas to 
Tennessee in interstate commerce for resale, subject 
to the jurisdiction of the Commission under the 
Natural Gas Act. 


(3) Jupiter’s transportation of gas in the Rollover Field 
and the performance of related services does not 
constitute a gathering service and is not exempt 
from the Commission’s jurisdiction under the Natu 
ral Gas Act. 


(+) 


(5) 


- 
bd | 
~— 


(8) 
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To the extent that Jupiter performs any gathering 
at all in the Rollover Field it is completed at Pure’s 
Platform “A” and Phillips-Kerr MeGee’s Platform 
“A* and such gathering does not exempt Jupiter’s 
Rollover Field operations from the Commission’s 
jurisdiction. 


Jupiter’s current contractual charges for the trans- 
portation of gas in the Rollover Field and for the 
sale of gas to Tennessee are unjust and unreason- 


able. 


The just and reasonable annual cost of service for 
the transportation of gas by Jupiter in the Rollover 
Field is $334,859, and the respective rates should 
be adjusted pro rata within that total. 


Jupiter should cease collection from Tennessee of 
the 1.5 cents per Mef severance tax reimbursement. 


[3184] 


Jupiter should place in an escrow account the 
amounts accumulated by Commonwealth and Jupi- 
ter representing the 1.5 cents per Mef tax reim- 
bursement, since November 5, 1958, subject to re- 
fund if the State of Lonisiana severance tax is 
declared inapplicable. 


Jupiter's motion to dismiss the proceedings should 
be denied. 


The issuance of a certificate of public convenience 
and necessity to Tennessee in Docket No. CP65-58 is 
not. in the publie interest and Tennessee's certificate 
application should be denied. 


ACCORDINGLY IT IS ORDERED, subject to review by 
the Commission, that: 
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(A) 


(C) 
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From and after the effective date of this order, 
the total charge by Jupiter for its transportation 
service for Pure Oil Company under FPC Rate 
Schedule No. 7 and for the services therein de- 
scribed may not for any month exceed the sum 
of 317,167.08, except that the invoice for December 
of each year may provide for any adjustment need- 
ed in that calendar year resulting from an annual 
limitation in the amount of $206,005 for such trans- 
portation. 


From and after the effective date of this order the 
total rates and charges made by Jupiter to the 
Tennessee Gas Transmission Company for the sale 
of gas under Jupiter’s FPC Rate Schedule No. 8 
may not, for any month, exceed the sum of the 
following: 


(1) The cost of gas for that month purchased for 
resale to Tennessee by Jupiter under Kerr- 
McGee’s FPC Rate Schedule No. 56 and under 
Phillips Petroleum Company’s FPC Rate 
Schedule No. 329 at rates lawfully in effect for 
the sale of gas to Jupiter by the two producers, 
respectively, plus 
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(2) The flat monthly sum of $10,737.83, except that 
the invoice for December of each year may pro- 
vide for any adjustment needed in that cal- 
endar year resulting from an annual limitation 
in the amount of $128,854 in its total selling 
price (less the total cost of purchased gas in 
that calendar year). 


From and after the effective date of this order 
Jupiter shall no longer continue to invoice and 


(D) 


(E) 


(F) 
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charge Tennessee, its buyer under Rate Schedule 
No. 8, the 1.5 cents tax “reimbursement” charge re- 
ferred to in Supplement No. 5 to Jupiter’s Rate 
Schedule No. 8, but this is without prejudice to any 
new filing that may hereafter be made to reflect any 
change hereafter in the status of the Louisiana sev- 
erence tax or in Jupiter’s reimbursement obligation 
to the two producers. 


Upon the effective date of this order, Jupiter shall 
journalize and give full effect to an accounting entry 
in its corporate books of account charging the re- 
tained earnings account and crediting an appro- 
priate reserve entitled “Provision for Reimburse- 
ment of Louisiana Severance Tax™ in the entire 
amount of the tax reimbursement portion of its sale 
price which Jupiter has collected since November 
5, 1958, under Supplement No. 5 to its Rate Sched- 
ule No. 8, and shall furnish to the Commission full 
report of such action under oath, showing the basis 
for the computation of the amount of the entry. 
subject to the further order of the Commission. 


For the reasons stated severally herein. there is 
hereby denied Jupiter's motion to dismiss the pro- 
ceeding and terminate the investigation as filed on 
May 3, 1965, 2T286. 
[3186] 
The application of Tennessee in CP-65-58 for a 
certificate of convenience and necessity licensing the 
leasing and operation of Jupiter's lines and plant 
is denied, without prejudice to its resubmission in 
proper terms, 
(Signed) WILLIAM L. ELLIS 
William L. Ellis 


Presiding Examiner 
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Cost of Service Revision to Reflect Depreciation 
On Recoverable Gas Reserves Basis 


The Statfs cost-of-service study (Ex. S-1) for Jupiter's 
transportation function (t.e.. excluding cost of purchased 
gas). allowing return at 642%. develops an annual cost of 
3274.259. on the basis that a net plant of $664,508 remains 
after a depreciation reserve of $929,378, that being the 
“per book=” figure resulting from the accelerated deprecia- 
tion allowable under the Internal Revenue Code. Adjust- 
ment of this cost of service to reflect a more normal reserve 
tor depreciation as related to plant in service is as follows: 


1. Adjusted Net Plant: 
Per Examiner Staff Ex. S-1 


Average gross plant, 1962 $1,593,886 $1,593,886 
Depreciation reserve (Note A) 431,624 929,378 
Net transportation plant account $1,162,262 3 664,508 
Allocation of net general plant 10,868 10,86s 
Adjusted average net plant $1,173,130 $ 675,376 
Working capital -- _ 
Total transportation rate base 1,173,130 675,376 
Return at 644% $ 16,253 $ 43,899 


Note A: When Jupiter bought up the Commonwealth- 
Marine properties at the end of 1961, it was on the basis 
of a study showing that the gas transportation function in 
the Rollover (Louisiana offshore) field had total recoverable 
yas reserves of 1,327,419 MMCF, of which 262,123 MMCF 
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(or 27.08%) had been recovered by December 1, 1961 
(6T999). Computing depreciation in that proportion for 
1962, there results a reserve of $451,624, or less than half 
the amount accrued “per books.” 


By way of verification, if there were to be found appli- 
cable, a rather normal] pipeline service life of 33 years. 
3.03% annual rate) and a depreciation reserve were com- 
puted on the customary straight-line basis (ignoring sal- 
vage), the accumulated reserve as of January 1, 1963, 
after nine years service, comes close to the same amount, 
2.€.. $434,696. 
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2. Income Tax Adjustment on Allowable Return: 


Increasing the net return from $43,899 to $76.255 requires 
a corresponding change in the income tax allowance, as 
follows: 
Examiner Staff Ex. S-1 
Gross income from return allowance % 76.255 & 45.899 
Expense deductions for taxable 
net income: 
Allocation of interest expense 


(Note B) 4.760 3.006 
Statutory rate adjustment 13.542 13.542 
Total deductions: S 18.302 & 16.548 

Taxable income base 7.951 97.35 


Federal income tax on above base tS 2.247 
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Note B: The increase in the depreciated net plant in 
transportation service (par. 1 above) results in a small in- 
crease in the allocation of general firm interest expense 
and reduces to that extent the taxable income base. 


3. Cost of Service as Adjusted: 


Total cost of service per Staff Exhibit S-1 $4,146,911 
Less cost of purchased gas 3,972,652 


Statis net cost of service for transportation 


(S-2) $ 274,259 
Return allowed in par. 1 above S 76,253 
Return allowed in Stat¥ Ex. S-1 43.899 32,304 


Income tax allowance in par. 2 
@5° 


above: $53,495 
Income tax allowed in Staff Ex. S-1 25,247 28,246 


New transportation cost of service 
as adjusted by Examiner $ 334,859 


* 


Cost applied to 1962 volumes: 
$234.599 > 52.999.852 Met = .632¢/Mcf (compared with 
218¢ in Staif Ex. S-2, Sch. 4). 
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CAPTION 
[3224] 
BEFORE THE FEDERAL POWER COMMISSION 
Docket Nos. 
Tue JUPITER CORPORATION RI63-212 


TENNESSEE Gas TRANSMISSION Company 'CP65-58 


BRIEF ON EXCEPTIONS 
OF COMMISSION STAFF 


Statement of the Case 


These consolidated proceedings involve an investigation 
under Section 5(a) of the Natural Gas Act of the rates and 
charges of The Jupiter Corporation (Jupiter) for the 
transportation of natural gas subject to the jurisdiction of 
the Commission in the Rollover Ficld offshore South Lou- 
isiana (Docket No. RI63-212), and an application of Ten- 
nessee Gas Transmission Company (Tennessee) for a cer- 
tificate of public convenience and necessity, under Section 
7(c) of the Act, for authority to lease and operate the off- 
shore facilities in the Rollover Field and related onshore 
facilities now owned and operated by Jupiter. 


The Commission Staff determined a rate of .518 cents per 
Mef for Jupiter’s transportation of gas in the Rollover Field 
based upon a cost of service for Jupiter's Rollover Field 
activities and recommended denial of Tennessee's certificate 
application for the reason that the proposed annual lease 
rental charge greatly exceeded the annual amounts Ten- 
nessee would be required to pay Jupiter under Staffs rate 
of 518 cents per Mef. Staffs cost of service and allocation 
showed that Jupiter is collecting revenues of 


Sd e . * 
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expenses would in turn require a downward adjustinent of 
Jupiter's Federal income tax allowance for the test year. 
The Examiner made neither of these adjustments. 


Exception No. 2 


Staff excepts to the Examiner’s assignment of the com. 
pany’s entire cost of service of $334,859 to Jupiter's juris- 
dictional transportation operations. There are nonjurisdic- 
tional operations involved in Jupiter’s Rollover Field oper- 
ations. consisting of Jupiter's transporation of condensate 
(commingled in the same lines with the gas) from the pro- 
ducers’ offshore platforms and the removal of liquids, from 
the gas transported, at Phillips’ extraction plant onshore! 
to which costs should be allocated. 


Argument 


The Examiner's failure to allocate a portion of the cost- 
of-service to nonjurisdictional operations allows Jupiter to 
recover charges over and above its jurisdictional cost of 
service. The staff allocated the cost of service of $274,259 to 
nonjurisdictional operations as shown on Schedule 4 of 
Exhibit S-2. The costs so allocated appear at Column (3), 
Lines 3, 7 and 9 in the top part of that schedule. The costs 
shown at Lines 2 and 7 are based upon related volumes in 
Column (2) which represent the shrinkage and fuel in 
Phillips’ plant. 
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If the Examiner had allocated costs to nonjurisdictional 
operations on the basis of Staff’s Exhibit S-2, Schedule 4, he 


1 Phillips extracts and sells the liquids for Jupiter and shares 
with Jupiter the revenues from those sales, 


(3230) 
233 


would have arrived at a jurisdictional cost of service of 
$315,604 instead of $334,859. 


In connection with this exception reference is made to the 
Examiner’s statement (Dec., p. 19) that the Staff did not 
deduct $82,200 in revenues from the sale of liquids from 
Jupiter’s cost of service, thus allowing Jupiter to retain 
$82,200 of revenues in excess of its cost of service. Staff 
points out that it is not necessary to make such deduction 
since we have allocated costs to the liquid volumes extracted 
at Phillips’ plant. 


Exception No. 3 


The Staff excepts to the Examiner's determination of a 
limited monthly charge for Jupiter in lieu of a unit charge 
per Mef as recommended by Staff. 


Argument 


The Examiner finds that a unit rate per Met has the effeet 
of reducing Jupiter's return as the volumes transported de- 
cline when in fact the expenses are expected to remain rela- 
tively constant. He establishes a monthly charge in order to 
insure against unjustified changes in the return due to 
changes in volumes cither way. 


The record shows that Jupiter does not expect a decline in 
volumes until 1970 (Exhibit J-14). The Commission fixes 
rates for a reasonable future period and not for an indefinite 
period. Furthermore, the Examiner ignores Jupiter's declin- 
ing rate base. Even if 
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UNITED STATES OF AMERCIA 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of } 
Docket No. RI63-212 
Tse Jveirrer Corporation § 


OFFER OF SETTLEMENT 


Pursuant to the provisions of Section 1.18 of the Com- 
mission's Rules of Practice and Procedure,The Jupiter Cor- 
poration (Jupiter), the Respondent herein, herewith sub- 
mits the following Otfer of Settlement. 


I. 
BASIS FOR SETTLEMENT 


Jupiter hereby offers to file appropriate rate schedule 
changes which would establish a future charge of 1.25 cents 
per Mcf for the natural cas which it delivers to Tennessee 
Gas Transmission Company (Tennessee) at Jupiter’s Roll- 
over Plant. Jupiter further offers to refund to such persons 
and upon such terms ax the Commission may prescribe, an 
amount of $800,000, in order to terminate this proceeding 
and resolve and dispose of any and all claims relating to 
Jupiter’s past and present rates and changes. 


[3337] 
The rates subject to investigation In this proceeding are 


Jupiter’s charge of 3.4 cents per Mef under its Hydrocarbon 
Gathering and Separating Agreement (Rate Schedule No. 


7) with Pure Oi] Company (now Union Oik Company of 


California) and Jupiter’s 2.4 cents per Mef margin between 
the cost of gas purchased by it from Phillips Petroleum 
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Company (Phillips) and Kerr McGee Corporation (Kerr 
McGee), and the price at which such gas is sold to Tennessee 
Gas Transmission Company (Jupiter’s Rate Schedule No. 
8). Jupiter’s current average revenues from these trans- 
actions approximates 3 cents per Mef. 


Examiner Ellis has recommened that Jupiter's charges 
be reduced to an amount equivalent to 0.632 cents per Mcf, 
which represents an SU percent reduction in Jupiter’s rev- 
enues. The Examiner would require Jupiter to establish a 
reserve of $2,000,000 relating to =o-called Louisiana Sever- 
ance Tax reimbursement charges and he suggests that a 
refund in that amount could potentially be required of 
Jupiter. The completely disastrous effect upon Jupiter of 
such a reduction in current charges, coupled with refunds of 
such magnitude, are detailed below. 


In order to dispose of this proceeding in a manner con- 
sistent with the public interest. and at the same time protect 
Jupiter’s stockholders from complete liquidation, Jupiter 
hereby offers to reduce its gathering revenues by over fifty 
(50) percent. Additionally, Jupiter will agree to contribute 
to an appropriate trustee or escrow account an [3338] 
amount of $800,000, which is approximately the amount of 
so-called “tax reimbursement” collected since the date of 
the Commission's order initiating this proceeding on Decem- 
ber 5, 1962. 

Finally, Jupiter suggests that an equitable resolution of 
this case requires either a reformation of its various con- 
tract with the Rollover Field producers (Pure, Phillips and 
Kerr McGee) to require those producers to pay Jupiter, or 
Commission permission for Jupiter to retain, charges for the 
gathering of natural gas, and for the services Jupiter ren- 
ders in gathering, separating and storing those producers’ 
condensate and other liquids. Thus, Jupiter anticipates that, 
with appropriate revisions of its contracts, or with Commis- 


(3238) 


sion consent. the charge for the jurisdictional deliveries of 
gas made by Jupiter can be reduced to a level of 1.25 cents 
per Met, with Pure, Phillips and Kerr McGee paying reason- 
able charges for Jupiter's services related to their liquids. 


II. 
THE IMPACT OF THE EXAMINER’S DECISION 


When Jupiter acquired Commonwealth Oil Company in 
March. 1962 it issued to the owners of Commonwealth, 
599,899 shares of its preferred stock with a stated annual 
dividend of $1.50 per share, payable ont of the income of the 
gas gathering operation acquired from Commonwealth. 
[3339] There are at present over 3500 stockholders holding 
this preferred stock. Many investors rely upon their invest- 
ment in this stock for necessary income. 


When the Commonwealth-Jupiter merger was consum- 
mated in March of 1962, there was no reason for the stock- 
holder- of either company to believe that Commonwealth's 
revenues were in jeopardy or subject to attack. The service 
rendered for Pure had been authorized by the Commission 
in July of 1958 at Docket No. G-12583 (20 F.P.C. 894). The 
Phillips-Kerr McGee-Marine transaction had been fully 
disclosed in the proceeding which authorized Tennessee to 
transport gas for Niagara Gas Transmission Company 
(12 F.P.C. 311). Further, in June of 1960 a Commission 
Examiner had recommended issuance of a certificate of 
public convenience and necessity to Commonwealth with- 
out any reservation as to the margin retained by Com- 
monwealth for gathering the Phillips-Kerr MeGee gas 
(See Decision of Examiner Binder issued June 17, 1960 
at Docket Nos. G-16611, ¢f al.). 


Thus both Commonwealth and Jupiter had good cause 


to believe that the Commission had full knowledge of Com- 
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monwealth’s operations, and that the gathering revenues 
were not considered to be unreasonable. The merger, and 
the issuance of preferred stock with an annual dividend 
obligation of approximately $840,000, was predicated upon 
the assumption of the stability of gathering income. 


[3340] 


If the Examiner’s recommended 0.632 cent charge 
were put into effect the annual dividend on the preferred 
stock would drop from $1.50 per year to approximately 25 
cents per year, or less. The market value of the preferred 
stock, resulting solely from this reduction in income, would 
be cut drastically. There would be an adverse impact on 
Jupiter's common stock of substantial proportion. Com- 
plianee with any required refund in the magnitude of 82.- 
000,000 would seriously affect the overall financial position 
of the corporation and would have extremely serious im- 
plications for both Jupiter's common and preferred share- 
holders. 


Jupiter believes that it has valid legal and equitable de- 
fenses against the Examiner's decision. Jupiter has moved 
to protect itself not only by filing Exceptions to that de- 
cision but also by appealing the Commission's decision ex- 
cluding Jupiter from intervening in the proceeding at 
Docket No. AR61-2 (Jupiter Corp. v. F.P.C.. CAT, Case No. 
15396) and the Commission's decision rendered in Opinion 
No. 470 (Jupiter Corp. v. F.P.C., CAT, Case No. 15469). 


Jupiter recognizes that the resolution of all of these mat- 
ters will be time consuming and expensive for all parties, 
and that final court decisions might not be completely fav- 
orable or even satisfactory either to Jupiter or to the Com- 
mission. Jupiter believes that this Commission ean properly 
effect a reasonable and equitable settlement of these [3341] 
matters in order to protect both consumers and stockhold- 
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ers and to avoid the expense and uncertainty of continued 


iitigation of these matters. 
ITI. 


CONTRACT REVISIONS ARE NECESSARY 
FOR AN EQUITABLE DISPOSITION OF 
THIS PROCEEDING 


The Star¥ witness who presented and sponsored the 
Stas recommendations during the trial of this case, ex- 
plicitly recognized that the services which Jupiter renders 
to Pure, Phillips and Kerr McGee include many services 
‘which are not subject to Commission jurisdiction under the 
Natural Gas Act. He stated that Jupiter could charge “any- 
thing it pleases” for such service as transporting conden- 


4 


odncers (Tr. 394-5). The difficulty with such a suggestion 
is that Jupiter’s contracts with such producers do not pro- 
vide separate charges for jurisdictional and for non- 
jurisdictional services. If, for example, Jupiter's rate for 
gas sold to Tennessee is reduced, that may also reduce the 
orice payable by Phillips for fuel at the Phillips plant. 
Some method -hould be found to preserve Jupiter's con- 
tractual right to charge for non-jnrisdictional services de- 
spite adjustments of or rednetions in its charges for serv 


Ieee deerme} to be jurisdictional. 


The charge to Pure j< determined on an Mef-basis even 
thon gh that echarce COM DEN <atees Jupiter for services other 
than the gathering or [3242] trans; vortation of natural AS, 


on A PR : + og ° 
oft San awe of the rate proceedings of The Pure Oj 


Company at Docket Now, G-16790, ef al, (2K FLPLCL &&9), 
provided that Tennessee should pay Jupiter's entire charge 
for hanling Pure’+ gas, condensate and other liquids, Thus 
at present, as a result of the settlement in the Pure rate 


proceeding, Tennessee and ite customers bear the burden 
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of paying for Jupiter’s service of hauling Pure’. concen- 
sate and other liquids from the offshore platform to tne 
Jupiter separation plant. Jupiter believes that a mocifice- 
tion of these arrangements is desirable and that such a 
modification can be uccomplished with Commission «o- 


operation. That is. the Commission can undo Sirs which 
Was done in the Pure settlement, and can require Pure v6 


absorb charges related to the services performed by Jup- 
iter respecting Pure’s liquids. 


Jupiter also gathers, transports. separates and puts into 
storage Phillips-Kerr McGee's condensate. The contracts 
between Jupiter and these producers do not provide a 
separate charge for this service but simply provide that 
Jupiter may retain a margin of 2.4 cents per Mef between 
the price paid by Tennessee to Jupiter and the price paid 
by Jupiter to Phillips-Kerr MeGee. The Examiner world 
effectively prevent Jupiter from charging Philins-Rerr 
for the SNES of their condensate by ena Japs 


Tennessee 


price “oi ISD conts per - Met. aa to charge 
cost of gas plus an allocated cost of serviee of no mere 
than .682 cents per Mef. Thus, the Examiner, in effect. sets 
aside contractual relationships under which those producers 
agreed to a 2.4 cent deduction by Juiter for the v saw Serv: 

ices performed for their benefit by Jupiter. The Examiner. 
by treating Jupiter’s charges as an “add-on” to the pre 
ducer'’s price, instead of a deduction from the pipeline price. 
in effect reheves those producers from. theiy contractual 
obligation to allow Jupiter compensation for non-jurisdic 
tional services rendered tor such producers, 

If the Commission believes it necessary that Jupiter's 
charge for gathering natural was be stated in sueh a manner 
that if can be “added on™ to a regulated wellhead price of 
gas, Jupiter submits that a reformation of contracts is 
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Levessa;ry. Jupiter suggests that a conference to settle these 
matters would be the ws propriate vehicle for the necessary 


and desired reformation of contracts. 


IV. 
REORGANIZATION OF JUPITER 


When the Examiner's Decision was issued in this pre- 
ceeding, it became apparent to the management of Jupiter 


thar 


that common stockholders and preferred stockholders had 
incompatible interests in the ultimate disposition of this 
case. Any decision which reduces Jupiter’s gas gathering 
[3344] income below the level of the preferred dividend of 
Sib p per share would not only deprive common stockholders: 
of all income from the gathering system properties, but it 
would also leave them exposed to income tax Nability associ- 
ated with Income parable to preferred stockholders, The 
vreterred stockholders, of course, have a direct and im- 
mediat+ interest Im protecting their investment to the 


TnaXirnum ¢xtent possible. 


In order to protect all stockholders, Jupiter's Directors 
reached the conclusion that a new corporation should be 
created; that the gas gathering system and certain of the 
oil and gas properties owned by Jupiter should be trans 
ferred to that new company: and that the stock in such new 
cotupany should be offered to preferred stockholders in 
exchange for their preferred stock in Jupiter and that sueh 
preferred shares <nould be cancelled. Under date of March 
11.1966 notice was is-ned to Jupiter's shareholders advisin 
therm oF this proposed reorganization of the finaneial in 


terests in The Jupiter Corporation. 


The decision by Jnpiter’s Board of Directors that such 
a split-off proposal wonld be in the best interest of all of 


the shareholders, put Jupiter for the first time in a position 
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to consider the possibility of a settlement of the instant 
rate proceeding. Consequently, following this reorganiza- 
tional decision, Jupiter’s Board of Directors, which includes 
representatives of both common and preferred -hzre- 
holders, authorized the preparation and filing of this Offer 
of Settlement. If a settlement of [3345] all matter~ before 
the Commission concerning Jupiter can be accomplished. 
a formal] proposal to split-off Jupiter's Oi] and Gas Division 
will be made to its shareholders, Assuming shareholder 
approval, reorganization will be accomplished by tranu-s- 
ferring assets of the Division to a new corporation, the 
stock of which will be distributed in redemption of the pre- 
rerred stock now outstanding. 


If a settlement is reached and a transfer of ownership is 
accomplished, the new company will. of course, make the 
necessary filings with the Commission seeking authority to 
continue the sales and services which may be subject to 
the Comimission’s jurisdiction. 


Vv. 
THE PROPOSED SETTLEMENT TERMS 


Jupiter submits that the following revisions to its FLP.C. 
Gas Rate Sehedules Nos, 7 and S and the following terms 
and conditions for the disposition of the varions proceedings 
relating to Jupiter would be in the public interest : 


1. Jupiter will file a supplement to its Rate Sehedule 7 
(service for Pure) providing that the total contractual 
charge, including the gathering or transportation ef gas, 
condensate and liquefiable hydrocarbons, separating con 
densate and putting it into storage, and all other services 
provided by Jupiter with respect to gas. condensate and 
liquefiable [3346] hydrocarbons owned by Pure shall be 1.75 
cents per Mef (the present total charge is S24 cents per 
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Mef): and providing further that of that total charge, there 
shall be an imputed charge of 1.25 cents per Mef for gather- 
ing natural gas delivered to Tennessee at the Jupiter 
Plant. 


» 
~~: 


Pure should be required to file a revision of its F.P.C. 
Gas Rate Schedule No. 40 providing that the price there- 
under to Tennessee shall be the stated price plus the 1.25 
cent per Mef charge by Jupiter for gathering natural gas. 


» 


3. Jupiter will fle a supplement to its F.P.C. Gas Rate 
Schedule No. $8 (sale to Tennessee) reducing that price 
from the present contract price of 22.8333 cents per Mef 
to 19.75 cents per Mcf, with the provision that Jupiter will 
make upward or downward revisions in that price when- 
ever, and in the amount that, the Phillips-Kerr McGee price 
is permitted or required by the Commission to be increased 
or decreased above or below the 18.5 cent per Met price 
established in Opinion No. 470. 


¢ 


+. Phillips and Kerr McGee shall agree to revisions of 
their contracts (F.P.C. Gas Rate Schedules Nos. 329 and 
oS, respectively) providing that Jupiter’s contractual pur- 
chase price shall be the price paid by Tennessee to Jupiter 
less 1.5 cents per Mef (the present margin is 2.4 cents), but 
that, while Phillips-Kerr McGee shall be permitted under 
the contract to bill Jupiter for gas sold at a price of 18.5 
cents [3347] per Mef, Jupiter may credit against that 
charge an amount of 0.25 cents per Mef for the service of 
gathering and separating Phillips-Kerr McGee’s conden- 
sate. 


2. If Jupiter’s current price of 22.8333 cents per Mef, 
which was made effective December 1, 1958, had been re 
duced to 21.2333 cents per Mef from December 1, 1962 (the 
order of investigation herein was issued December 5, 1962 
until July 2%, 1964 (the effective date of the Commission 
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order reducing Phillips Kerr McGee's rate to 18.5 cents per 
Mef, and Jupiter’s charge to 20.9 cents per Mcf), and to 
20.9 cents per Mcf from and after July 23, 1964, Jupiter's 
revenues from Tennessee would have been reduced by an 
amount of $764,894. Jupiter is willing to and agrees to re- 
fund to such persons and on such conditions as the Com- 
mission may designate, an amount of $800.000 in order to 
settle all claims with respect to the legality of such past 
charges. 


6. In the event that Pure, Phillips and Kerr McGee 
decline to agree to the suggested revisions of their con- 
tracts, Jupiter would nevertheless agree to make the filings 
described in paragraphs 1 and 3 above, provided that the 
Commission would accept such filings with a provision that 
they are not intended to affect or invalidate Jupiter's con- 
tractual rights to payment for service to those producers 
which are not subject to Commission jurisdiction. 


[3348] 


7. Jupiter will move to dismiss its appeals in Jupiter 
Corporation v. F. P.S., Case Nos. 15396 and 15469 in the 
7th Cireuit Court of Appeals. 


S. The new company referred to above (Section 1V) will 
file a certified application and the necessary rate filings to 
succeed to Jupiter’s present operations and to continue the 
sales and services rendered by Jupiter at the rates agreed 
upon in this settlement. 


9, This Settlement Offer is contingent upon its accept- 
ance by the Commission and its terms will become effective 
on that date when the Commission issues its order approv- 
ing same. It is understood that Commission approval of 
this Offer of Settlement contemplates the issuance of an 
acceptable permanent certificate of public convenience and 
necessity to the proposed new company referred to in See- 


(3348) 


tion IV supra as the successor to Jupiter at Docket No. 
G-16079. 


WHEREFORE, The Jupiter Corporation requests that 
the Commission direct the appropriate members of its Statf 
to convene a Settlement Conference for the purpose of en- 
abling the parties to review this Offer of Settlement and 
join in the presentation to the Commission, for its approval, 
of a Settlement Proposal to serve as the basis for disposi- 
tion and termination of the above-entitled proceeding. 


A copy of this Otfer of Settlement is being forwarded 
to each [3349] party to these proceedings and to Union 
Oil Company of California successor to Pure Oil Company. 


Respectfully submitted, 


THE JUPITER CORPORATION 
By Justin R. Wolf 
Justin R. Wolf 
One of Its Attorneys 
Howard R. Koven 
208 S. La Salle Street 
Chicago, Illinois 60604 


John D. Kirkland 
Baker, Botts, Shepherd & Coates 
Esperson Building 
Houston, Texas 77002 


William W. Brackett 
Ross, Hardies, O’ Keefe, Babcock, 
MecDugald & Parsons 
122 So. Michigan Avenue 
Chicago, Ilinois 60602 
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Justin R. Wolf 
Eugene E. Threadgill 

Wolf & Case 

1625 K Street, N. W. 

Washington, D. C. 20006 
Attorneys for The Jupiter Corporation 
Dated: March 28, 1966 


CAPTION 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Filed 

Office of the Secretary 


Federal Power Commission 
April 12, 2:26 P.M. 1966 


In the Matter of \ DOCKET NO. RI63-212 


THe JUPITER CORPORATION 


RESPONSE BY PHILLIPS PETROLEUM 
COMPANY TO OFFER OF SETTLEMENT 


Comes now Phillips Petroleum Company (Phillips). pur- 
suant to Section 1.10 of the Commission's Rules of Practice 
and Procedure, and files its response to the Offer of Settle- 
ment dated March 28, 1966, and filed by The Jupiter 
Corporation (Jupiter) in the proceedings in Docket No. 
RI63-212. Phillips is a party to these proceedings by virtue 
of the Commission’s “Order Permitting Interventions” is- 
sued December 2, 1964. 


In its Opinion No. 470 and order issued Angust 11, 1965, 
in Docket Nos. G-16611, et al. the Commission issued to 
Phillips a certifieate of public convenience and necessity 
authorizing the sale of natural gas to Jupiter from the 
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Rollover Field at a firm rate of 18.5e per Mef. Jupiter's 
proposed settlement would in effect reduce this firm rate 
to reimburse Jupiter for the non-jurisdictional service of 
gathering and separating the condensate contained In the 
vas stream. 


Phillips submits that its rate of 18.5¢ per Mecf. as de- 
. Docket Nos. G-16611,. et al. 
cannot be atfected by a settlement of the Jupiter rate pro- 


, 


termined after hearings i 


ceeding, a proceeding to which Phillips is only an intervenor 
party. There is therefore no reason for Phillips to revise 
its contract. ax suggested by Jupiter. to provide for reim- 
bursement to Jupiter for non-jurisdictional services. 


[3353] 


Jupiter implies in its settlement offer that Phillips is 
under some contractual obligation to allow it additionai 
comnpensation for non-jurisdictional services (the gathering 
and ~@paration of condensate) rendered for Phillips. This 
implication is then contradicted in the same filing by 
Jupiter's proposal that the contract be revised to provide 
Tor such additional compensation. However, the contract is 
clear and uncontradictory in this matter, Section 7(a) of 
-a2id contract provides that Jupiter will perform such ser 
Vices “Tree of cost and expense to Phillips and Kerr-McGee” 
aS a part of the total consideration received by Phillips 


Tor the dedication and sale of its gas reserves. 


However, regardless of the contractual basis for Jupiter's 
proposal, the non-jurisdictional nature of the services per 
formed for which Jupiter seeks additional compensation 
clearly renders the matter beyond the jurisdiction of the 


Commission. Thus, the proposed contract revision is not a 
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proper subject for inclusion in un offer of settlement to be 
approved by the Commission. The Commission ix without 
authority to order such contract revisions and Phillips is 
unwilling to voluntarily agree to such revision. 


Throughout this proceeding, Jupiter has attempted to 
establish that its function is merely that of a gatherer per- 
forming a non-jurisdictional service for Phillips and others. 
and that, ax such, its rates for such service were not subject 
to Commission regulation. Jupiter has maintained that its 
rates were in the nature of a service charge and should be 
treated as a deduction from the rate approved for Phillips. 
This argument was rejected by the Presiding Examiner. 
Also, in said Opinion No. 470, the [3354] Commission found 
that the resolution of Jupiter’s claim that it should he 
treated as performing a non-jurisdictional service was not 
necessary in the determination that Phillips was entitled 
to the in-line price of 18.5¢ per Mef for its gas. Thus, it is 
apparent that Jupiter is here attempting by settlement 
offer that which it could not accomplish during the hearings 

—to further reduce the rate to be paid to Phillips for gas 
purchased under said contract. 


An an intervenor party, Phillips has an interest in the 
disposition of the proceedings in Docket No. RI63-212. 
Phillips is willing to participate in the Settlement Confer- 
ence sought by Jupiter insofar as such conference deals 
with matters which are a proper subject for adjudication 
in these proceedings. However, for the foregoing reasons 
such conference cannot include consideration of these por- 
tions of Jupiter's Offer of Settlement which would purport 
to affect Phillips’ rates. Phillips respectfully requests that 
any Commission order convening 2 Settlement Conference 


clearly restriet such conference to consideration of matters 
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properly before the Commission in Jupiter's docket, or in 
the alternative. reject the Otfer of Settlement. 


Dated April 11. 1966 

PHILLIPS PETROLEUM 
COMPANY 

Kennetu Heavy 

Joon R. Resman 

StanLey L. CuNNINGHAM 

Attorneys for: 
Phillips Petroleum 

Company 

Frank Phillips Building 
Bartlesville. Oklahoma 

By Joun R. Resmas 
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COUNTY OF WASHINGTON , _... 
STATE OF OKLAHOMA 5S: 

JOHN R. REBMAN, being first duly sworn deposes and 
says: That he is an Attorney for Phillips Petroleum Com- 
pany: that as such he is familiar with the operations of 
Phillips Petroleum Company; that he has read the fore- 
going Response and that the matters and facts set forth 
therein are true and correct to the best of his knowledge, 


information and belief. 
John R. Rebman 


SUBSCRIBED AND SWORN TO before me, a notary 
public this April 11, 1966. 
Bernice Houghton 
Notary Public 
My Commission Expires: 
November 7, 1966 
(SEAL) 
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CAPTION 


[3357] 


VINSON, ELKINS, WEEMS & SEARLS 
ATTORNEYS AT LAW 
FIRST CITY NATIONAL BANK BUILDING 
April 14. 1966 
Houston 2, Texas 


TELEPHONE: CAPITOL 8-9271 
CABLE ADDRESS: VEWS 


Hon. Joseph H. Gutride, Secretary 
Federal Power Commission 

441 G Street, N.W. 

Washington 25, D.C. 


Re: Offer of Settlement filed by The Jupiter Corpora- 
tion Docket No. R163-212 


Dear Mr. Gutride: 


Union Oil Company of California is not a party to the 
captioned proceedings but was belatedly served with a copy 
of the Offer of Settlement filed by The Jupiter Corporation. 
Since Jupiter’s proposal, if accepted, would materially at- 
fect the Union Oil Company of California, we feel it appro- 
priate to give our views respecting it. Since we are not in 
possession of a service list, this letter is filed with an orig- 
inal and 19 copies. 


Insofar as it would require Union’s participation as out- 
lined in the Settlement Proposal filed, Union objects and 
hereby states that it will not agree to contribute any sums 
to Jupiter for the purpose of alleviating the economie difti- 
culties which Jupiter envisions will be encountered if the 
Examiner's rate recommendation is approved. We would 
recall to the Commission the fact that Union's Rollover sale 
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was initiated by The Pure Oil Company of California, and 
that it Was the subject of extensive settlement negotiations 
in 1962, at the conclusion of which a settlement of Pure’s 
tie) dockets was approved. Pursuant to that settlement, 
Pure. and now Union, has foregone through December 1965 
$1,092.53+4.00 in revenues which would have been contractu- 
ally collectible absent the settlement. Union will not volun- 
teer further rate reductions as suggested by Jupiter. If 
Jupiter believes the Examiner's Decision to be incorrect, 
it has means by which it may make its position known. We 
submit that it would be neither lawful nor just for Union 
to bear a portion of the rate reduction which the Examiner 
has [3358] found Jupiter should bear. In view of the firm- 
ness of Union's present rates for the Rollover gas pursuant 
to the approved settlement agreement, Union submits that 
the proposed settlement negotiations should not be held. 


Respectfully submitted 


L. A. Gibbons 

George C. Bond 

Union Oil Company of California 
Union Oil Center 

Los Angeles, California 


VINSON, ELKINS, WEEMS & SEARLS 
First City National Bank Building 
Houston, Texas 


By John ©. Snodgrass 
John C. Snodgrass 
Attorneys for Union Oil Company 
of California 
e e e e 
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CAPTION 
[3365] 


BEFORE THE 
FEDERAL POWER COMMISSION 


TuHE JUPITER CORPORATION Docket No. RI63-212 
Federal Power Commission 
Docketed 
April 25, 1966 
Docket Section 


RESPONSE OF DISTRIBUTOR INTERVENERS 
! TO OFFER OF SETTLEMENT 


By pleading filed March 28, 1966. The Jupiter Corpora- 
tion has filed an offer of settlement of its pending Section 5 
investigation, RI63-212, and has requested the Commission 
“to convene a Settlement Conference for the purpose of 
enabling the parties to review this Offer of Settlement”. 
While Distributor Interveners (The Brooklyn Union Gas 
Company and Long Island Lighting Company) would at- 
tend a settlement conference if ene were convened by the 
Commission, they feel that the offer submitted by Jupiter 
departs so markedly froma realistic solution that convening 
a settlement conference would probably be a waste of time 
and, even worse, would serve to defer still further the dis- 
position of this long-delayed but now virtually completed 
Section 5 proceeding. 


1. After almost unbelievable delay—engendered, as the 
Examiner expressly found (Examiner's Decision, p. 31), 
by Jupiter—this Section 5 proceeding is now ready for tinal 
decision by the Commission on Jupiter’s exceptions to the 
Mxaminer’s Decision, That Decison, issued January 3, 1966, 
would require Jupiter to reduce its presently effective rates 
of 3.4¢ and 3.9¢ (the latter including an amount of 1.5¢ for 
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mee ee 


phantom tax reimburse- [3366] ment) to 0.652¢ per Met, 

and to place in escrow, pending ultimate disposition, some 

S5.000,000 previously collected as “tax reimbursement”. 

Jupiter's offer proposes that its rates be fixed at 1.25¢ per 

Met. or double the Examiner's recommended level; that 

its refund obligation for the phantom tax reimbursement 
= 


mee be reduced from 33,000,000 to S800.000: and that its 
entracts with the producers (Phillips, Kerr-MeGee, and 


mats 


“nion, as successors to Pure Oil) be reformed to permit 
it to charge them separately for the transportation of 
liquids. 


2. The settlement otfer comes so late in the day that the 
usual benefits of settlement—avoidance of litigation and 
the earlier entry of a final Commission order—are absent. 
The litigation has already taken place. and a final Com- 
mission order can be expected at least as early absent a 
settlement conference as via the settlement route, even 
assuming a settlement could be reached. In consequence, 
there is very little basis for finding in the public interest 
any -6ttlernent which deviates to a substantial extent in 
Jupiter's favor from the results recommended by the 
Examiner and supported generally by the Commission's 

f and the Distributor Interveners. 


3. For the reasons -¢t forth in their brief to the examiner 
(pp. 24-27), the Distributor Interveners can find no justifi 
cation, whether by settlement or otherwise, for Jupiter's 
retention of a single penny of the phantom tax reimburse- 
ment moneys charged, as the Examined noted (Decision, 


v. 59), 


“by Jupiter against its customer, Tennessee (and thus 
upon ther customers down the line), for the State of 
Louisiana gas [3367] severance tax, but never paid over 
to the producers or to Louisiana or to anyone else.” 
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Accordingly, Distributor Interveners would be forced to 
oppose any settlement offer which did not provide for full 
refunds, with interest, of these amounts or, as a very mini- 
mum, for the placing of such amounts in escrow pending 
resolution of their ultimate disposition. Unless Jupiter 
wewe willing to concede on this point at the outset, settle- 
ment negotiations would be fruitless. 


4+. Assuming, arguendo, that some deviation above the 
Examiner's 0.652¢ rate may be justified in order to obtain 
settlement, the Jupiter proposal of double the Examiner's 
recommended rate (which in turn is in excess of the Stat 
recommendation) is obviously excessive, and provides at 
best only a very unpromising starting point for negotiation. 


5. Jupiter’s proposal that the producers should be re- 
quired to pay for Jupiter's transportation of the producers’ 
liquids to the onshore processing plant does not seem in- 
herently unfair; however, it appears to be unacceptable to 
the producers. Distributor Interveners reserve their posi- 
tion on this issue. 


6. In determining whether to convene a settlement con- 
ference, the Commission should, we believe. balanee the 
prospects for a successful settlement against the possibility 
of delay in ultimate disposition of these proceedings. In 
the present case, the settlement offer comes so late and 
seems to offer so little likelihood of success that we believe 
the Commission would be amply justitied in denying Jupi- 
ter’s request for a conference; this [3368] is especially true 
here, where relief from Jupiter's grossly excessive charges 
may be prospective only and Jupiter continues to colleet 
these charges (without express refund ability) during any 
further delay. In the event that a settlement conference is 
convened, we believe that it should be set for an early date, 
that it should be kept in continuous session, and that the 
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Commission should be notined promptly if the negotiations 
break down, so that a final order based upon the evidence 
of recoré may be promptly entered. 


Respectfully submitted, 

Epwiy F. Russeci 

Cullen and Dvkman 

177 Montague Street 

Brooklyn, New York 

Attorney for: 

The Brooklyn Union Gas 

Company 


Morton L. Stuons 
902 Federal Bar Building 
Washington, D.C. 
Attorney for: 
Long Island Lighting 
Company 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing 
document upon all parties of record in this proceeding in 
accordance with the requirements of 4 1.17 of the Rules of 


Practice and Procedure. 
Dated at Washington, D.C., this 22nd day of April, 1966. 


/s/ Mortos L. Stmoxs 
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CAPTION 


[3370] 

Filed 

Office of the Secretary 

May 25, 10:53 A.M. 1966 

Federal Power Commission 
UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 


Tux J C Docket Nos. R163-212 
HE J) UPITER CORPORATION + "and G16679 


AMENDED OFFER OF SETTLEMENT 


The Jupiter Corporation (Jupiter), successor to Com- 
monwealth Oil Company (formerly Marine Gathering Com- 
pany), owns and operates an offshore gathering system 
through which it transports gas produced in the Rollover 
Field for delivery to Tennessee Gas Pipe Line Company 
(Tennessee), On December 5, 1962, the Commission initiated 
the investigation at Docket No. R1I63-212 into Jupiter's 
rates, stating: 


“Jupiter under its Rate Schedule No. 7 performs a 
transportation service for the Pure Oil Company 
(Pure) by transporting natural gas sold by Pure to 
Tennessee Gas Transmission Company (Tennessee) 
from the Rollover Field, offshore South Louisiana to 
Tennessee's lateral onshore. In addition to transport- 
ing the gas Jupiter gathers, distributes and separates 
the liquid condensates for Pure, Jupiter also performs 
under its Rate Schedule No. 8 a transportation, gather- 
ing, dehydration and liquid separation service for the 
Phillips Petroleum Corporation (Phillips) and Kerr- 
MeGee Oil Industries, Ine. (Kerr-MeGee). 
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Federal Power Commission 
Docketed 
May 25, 1966 
Docket Section 
[3371] 


“Although the service furnished by Jupiter to Pure, 
and Phillips and Kerr-McGee are practically the same 
and the transportation of sas for the three companies 
is made through common facilities the average charge 
per Mef to Pure (3.4¢) for these services exceeds that 
to Phillips and Kerr-McGee (2.3¢) ....” 


Hearings were held in this proceeding during April and 
May. 1965 and an Examiner's Decision was issued herein 
on January 5, 1966. Exceptions and Replies to Exceptions 
were filed by various of the parties herein on February 11 
and March 3, 1966. On March 28. 1966, Jupiter filed a pro- 
posed Omer of Settlement, and conferences were held with 


respect thereto on May 6 and May 10, 1966. 


The parties participating in either or both of these con- 
Terences were Jupiter, Tennessee, Phillips, Kerr-MeGee. 
Union Oi! Company of California (successor to Pure), Long 
Island Lighting Co., Brooklyn Union Gas Co., Publie Serv- 
ice Electric and Gas Co., the Pennsylvania Public Utilities 
Commission and the Stat? of the Federal Power Commis- 


slon. 
zr: 
Basis for Settlement 


As a result of those conferences, Jupiter now proposes 
that the proceedings at Docket Nos. RI62-212 and G-16679 


Tyee disposed of on the following bases: 


(1) Jupiter will file a proposed rate schedule providing 
for a charge of 1.9 cents per Mef (at 15.025 p.s.ia.) for 


(3372) 


transporting natural gas for Union Oil Company of Cali- 
fornia. 


[3372] 


(2) Jupiter will execute and file a supplement to Jupi- 
ter’s Rate Schedule No. 8 providing for a contractual sale 
price to Tennessee of 19.5 cents per Mef for the remaining 
portion of the current pricing period and for the next four 
(4) year price redetermination period. This contractual! 
price shall be subject to change only in the event and to the 
extent that a valid action by the Federal Power Commission 
authorizes a price for gas sold by Phillips-Kerr McGee to 
Jupiter at a level different from 18.5 cents per Mef: 


(3) The effective date of these reduced rates will be 
May 15, 1966: 


(+) Jupiter will accept a permanent certificate in 
Docket. No. G-16679 with a condition requiring that Jupiter 
deposit in an escrow account an amount equal to two-thirds 
of the Louisiana Severance Tax reimbursement collected 
from Tennessee between December 1, 1958 and July 31, 
1965, together with interest at 7 percent from the date of 
collection until the date of the Commission's order herein. 
At the Commission's direction Jupiter will file its corporate 
undertaking with respect to the establishment and main- 
tenance of such escrow account. 


It. is proposed that pursuant to Commission order, Jupi- 
ter will direct distribution of the principal and aceumulated 
interest in this escrow account either to Phillips and Kerr- 
MeGee, in the event the Rollover Field is held to be within 
the taxing jurisdiction of the State of Louisiana and 
Phillips-Kerr MeGee ean establish its right thereto, or to 
Tennessee for distribution by it in such manner as the Com- 


mission may direct; 
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[3373] 


(5) The otfshore pipelines owned by Jupiter intercon- 
necting Tennessee’s pipeline with the offshore platforms 
owned by Union Oil Company of California, Phillips Petro- 
leum Company and Kerr-MeGee Industries, Inc., together 
with Jupiter's separation plant, will be transferred to a new 
company. which will file an appropriate application pur- 
suant to Section 7(c) of the Natural Gas Act to acquire and 
operate these facilities and provide jurisdictional sales and 
services at the settlement rates herein proposed: 


(6) In addition to the foregoing filings with the Com- 
mission. Jupiter will, if this Amended Offer of Settlement 
is accepted and approved by the Commission, move to dis- 
miss its appeals in the United States Court of Appeals for 
the 7th Cireuit in Jupiter Corporation v. F.P.C.. Cases Nos. 
152396 and 15469: 


(7) This Amended Offer of Settlement is made with the 
express understanding that Jupiter does not waive its 
Tights with respect to the collection from Phillips-Kerr 
McGee and Union Oil Company of California of compen- 
sation for the services Jupiter performs for those produc- 
ers in transporting, separating or storing those producers” 
condensates and liquefiable hydrocarbons. It should also 
be understood that this Amended Offer of Settlement is 
made in an effort to terminate these proceedings and the 
controverted matters, facts and issues herein and does not 
constitute a waiver by Jupier of any position it has taken or 
may hereafter take with respect thereto in the event this 
Amended Offer of Settlement is rejected by the Commis 
sion. 
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[3374] 
II. 
Cost of Service Basis for Proposed Rates 


At the hearing herein, Staff presented a cost of service 
(Exhibits S-1, S-2 and 8-3) for a hypothetical *Transporta- 
tion Department” of Jupiter’s Gas Gathering, Oil and Gas 
Division. In order to caleulate this departmental cost. it 
was necessary for Staff to make allocations of costs in- 
curred by Jupiter's Gas Gathering, Oil and Gas Division. 
Jupiter, however, took the position that its Gas Gathering. 
Qil and Gas Division was a single operating entity whose 
total cost of service should not be subdivided. Thus, at the 
hearing, Jupiter did not address itself in detail to the Staff's 
calculations. Jupiter submits that the following modifica- 
tions of the Staff's cost of service. as detailed in Appendix 
A attached hereto, would be both permissible and ap- 
propriate and that the resulting cost of service adequately 
supports the proposed settlement charge of 1 cent per Mef. 


(1) Rate of Return: Staff used an “illustrative” 6.5 
percent rate of return, although the Staff rate of return 
witness testified, in his direct testimony, that he was not 
recommending any rate of return because he could not 
ealeulate a cost of money for Jupiter. Jupiter submits that 
it would be reasonable to use an illustrative rate of return 
of at least 7 pereent, which has been employed by the 
Commission in treating of other small gathering systems, 


[3375] 


(2) Administrative and General Expense: The Stat? de- 
rived an administrative and general expense for its “Trans- 
portation Department” by a two-step allocation: (a) Statt 
allocated Jupiter's overall administrative and general cost 
to Jupiter's various corporate divisions on the basis of 
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an average of plant investment and gross revenues; (b) 
Start then allocated the administrative and general expense 
ef the Gas Gathering, Oil and Gas Division to so-called 
“departments” on the basis of “supervised expenses”. The 
result of this second step allocation was to assign S85 percent 
of the Gas Gathering. Oil and Gas Division's administrative 
and yeneral expense to operations of that Division which 
were already being conducted at a loss, and only 15 percent 
to the Division’s only profitable operation—the Rollover 
gathering system. In the attached cost of service (Appendix 
A), the Statf allocation has been modified to use an average 
of plant investment and adjusted gross revenues in a single 
step allocation. The amount of administrative and genera! 
costs allocated to Jupiter's jurisdictional service as shown 
on Schedules 1 and 5 of Appendix A totals something les- 
than .5 cents per Mcf transported and sold. A review of the 
data contained in the Commission’s Publication, 1964 
Statistics For Interstate Natural Gas Pipeline Companies, 
Sections IV and V, demonstrates that many small pipeline 
coInpanies incur administrative and general expense of 1 
cent per Mcf or more. 


[3376] 


(3) Taxes (other): The Statf used net plant investment, 
after making several adjustments, as a basis for allocating 
franchise and other similar taxes to “departments”. The 
Examiner made no adjustment of depreciation reserves 
which alters the Staffs allocation base, Although the amount 
is =mall, Jupiter has utilized actual per books “depart 
mental” investment as a basis for allocating these taxes. 


(4) Rate Case Expense: The Staff made no allowance 
for rate case expense whatsoever in its cost of service 
calculations. However, rate case expense is a proper item 
which is traditionally ineluded in a cost of service. During 
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the vears 1963-65, Jupiter paid out $273,076 for services 
related to its efforts to protect its rights before the Com- 
mission. The estimated expense paid or incurred during 
1966 will be in excess of $27,000. Thus total regulatory Com- 
mission expense will exceed $300,000. Of this amount, it 
is estimated that no more than $25,000 is related to FPC 
matters other than the rate investigation which is the sub- 
ject of Docket No. RI63-212. Therefore, Jupiter has included 
255,000 as an allowance for the amortization of $275,000 of 
rate case expense over a 5-year period. 


(5) Allowance for Exploration and Development Ex- 
pense: The Staff made no allowance for any portion of 
Jupiter’s Exploration and Development expense of $662,347 
to be recouped from “pipeline” operations. [3377] The 
Commission has generally made some reasonable allowance 
for such cost in pipeline costs of service. Nevertheless, in 
the illustrative cost of service attached hereto, Jupiter has 
omitted any allowance for exploration and development 
expense from its jurisdictional cost of service. 


(6) Volumes for Derivation of Rate: The test year of 
1962 employed in the Staff's cost of service represented 
a point close to maximum production from the Rollover 
Field. In the following vear, 1963, volumes transported by 
Jupiter fell off sharply and subsequently have increased 
somewhat. The average volume sold to Tennessee and trans- 
ported for Pure (Union of California) in the three years 
1963-65 was 49407490 Mef, and that volume has been 
utilized in Appendix A in the ecaleulation of Jupiter's 
revenues at the proposed settlement rates. 


Suammary 


Attached hereto as Appendix A is a summary of the 
Staffs cost of service as adjusted herein. That cost of serv- 
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ice develops a unit cost of 1.16 cents per Mef as compared 
With the proposed settlement charge of 1.0 cent per Mef. 


Jupiter submits that the settlement charge of 1.0 cent 
per Mef proposed herein is fully justified by reference to 
such cost of service calculations, even without consideration 
of the many other issues which will be resolved by its 
acceptance. 


[3378] 
III. 
The Severance Tax Issue 


On November 6, 1958, Commonwealth Oil Company, a 
predecessor to Jupiter. commenced calling gas to Tennes- 
see at the initial price of 22.0833 cents per Mef (base price 
of 21.3333 cents, plus 0.75 cents gathering tax reimburse- 
ment). A certificate application was filed at Docket No. G- 
16679 ror authority to make that sele. Effective December 1, 
1958, the State of Louisiana revoked its gathering tax and 
increased its ga> severance tax from 0.3 cents to 2.3 cents 
per Met: Phillips-Kerr McGee then filed to increase their 
price to Commonwealth: and Commonwealth filed to in- 
crease its price to Tennessee to 22.8333 cents per Mef. The 
Commission did not suspend either the Phillips-Kerr 
McGee or the Commonwealth rate increase filings; it ex- 
pressly permitted therm to become effective as of December 
1, 1958. 


The Commission issued a temporary certificate to Com- 
monwealth in the proceeding at Docket No. G-16679 requir- 
ing Commonwealth to refund the Louisiana Gathering Tax 
to Tennessee, in the event that tax was held unconstitu- 
tional.* No similar condition was attached with [3379] 


* An amount of $4,921.46 was collected from Tennessee during the 
period November 6-40, 1958 on account of this Gathering Tax. 
Jupiter will refund that collection to Tennessee. 
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reference to the collection of reimbursement for the Sever- 
ance Tax which became effective December 1, 1958. 

It should be noted that commencing December 1, 195s, 
Jupiter was entitled to collect its total rate of 22.8333 cents 
per Mcf, without reference to the severance tax reimburse- 
ment provisions of its contract. Section 9(d) of Jupiter's 
contract with Tennessee (Jupiter’s Rate Schedule No, 8) is 
a “favored nations” provision entitling Jupiter to the high- 
est total price paid by Tennessee in the designated pricing 
area. Tennessee was paying 22.8333 cents per Mef etffec- 
tive December 1, 1958 to other producers, including Phil- 
lips for the purchase of gas produced from the Hog Bayou 
Field. Consequently, as of December 1, 1958, Jupiter was 
entitled to collect a rate of 22.8333 cents per Mef without 
reference to severance tax liability or reimbursement. 


During the rate investigation at Docket No. RI63-212 
the propriety of the collection of this rate was put in ques- 
tion, and the Examiner proposed an order that Jupiter be 
required to establish a reserve account on its books for 
possible liability to refund the full amount of the 1.5 cent 
severance tax reimbursement multiplied by the volumes 
sold since December 1, 1958, to which the Louisiana Sever- 
ance Tax might have been applicable. Attached hereto as 
Appendix B is a tabulation identifying the volumes sold 
since the commencement of sale to Tennessee on Novem- 
ber 6, 1958 and the amount which may be considered as 
gathering and severance tax reimbursement. 


[3380] 


Because it is imperative that a corporate reorganization 
of Jupiter proceed at the carliest possible date (See See- 
tion IV, infra), and because that reorganization requires 
the termination of all questions respeeting Jupiter's rates 
and charges which may be subject to the jurisdiction of the 
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Federal Power Commission, Jupiter is willing to deposit 
in an escrow account two-thirds of the so-called severance 
tax reimbursement collected from Tennessee, together with 
interest at the rate of 7 percent per annum from the date 
of collection until the date of a Commission order accept- 
ing this proposed settlement. 


Assuming that the Commission issues an order on June 
15, 1966 approving this Amended Offer of Settlement, the 
fund to be created would be $1,320,731 plus $281,567 in- 
terest, totaling 31,602,298. Neither Jupiter, nor the new 
corporation to be organized, is or will be in a financial 
position to deposit such an amount immediately in an es- 
crow account. It is proposed that Jupiter establish the 
escrow account by immediately depositing an amount of 
$252,298 and thereafter Jupiter will deposit $27,000 per 
month for a peroid of fifty months. The total amount in 
the escrow account, including accumulated interest, will 
be held for ultimate distribution to Tennessee or Phillips- 
Kerr-MeGee, as the Commission ultimately may order. It 
is recognized, of course, that final disposition of the escrow 
account must necessarily await final resolution of the ques. 
tion of the location of the Rollover Field as respects Fed- 
eral and State boundaries. 


[3381] 


IV. 
Reorganization of Jupiter 


The Examiner’s Decision in this proceeding created a 
potential conflict of interest between Jupiter’s common 
stockholders and preferred stockholders. The preferred 
stock is currently entitled to an aggregate dividend of 
$840,000, if earned; the common stockholders are also sub- 
ject to income tax liability associated with this aggregate 
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payment. Thus, any final order reducing Jupiter's gas gath- 
ering income below the $840,000 aggregate dividend plus 
the income tax associated therewith — or a total amount 
of approximately $1,200,000 — would deprive the common 
stockholders of all income from the gathering system prop- 
erties and additionally leave these common stockholders 
exposed to an income tax liability for such dividends as 
would be required to be paid to the preferred stockholders. 
Thus, the lower the income of the gas gathering division. 
the lower the dividend payable to the preferred but the 
lower the income tax liability which must be borne bv the 
common stockholders. 


In order to protect all stockholders, Jupiter's Directors 
decided that a new corporation should be created: that the 
gas gathering system, certain of the oil and gas producing 
properties and all undeveloped leases owned by Jupiter 
should be transferred to that new company: and that the 
[3382] stock in such new company should be distributed to 
the preferred stockholders in redemption of their preferred 
stock in Jupiter. 


The reorganization will be accomplished by transferring 
assets of Jupiter’s present Gas Gathering, Oil and Gas 
Division to a new, wholly-owned subsidiary corporation. 
This transfer will be accompanied by the filing of a certifi- 
eate application by that new corporation for authority 
under Section 7(¢) of the Natural Gas Act to acquire fa- 
cilities and to transport and sell gas at the settlement 
charge of 1 cent per Mef set forth herein. 


Promptly after the transfer of properties to the new 
corporation has been authorized, Jupiter will solicit share- 
holder approval of the reorganization described above. It 
is imperative, both for the proxy statement to be filed with 
the Securities and Exchange Commission and for the bene- 
fit and understanding of preferred stockholders, that the 
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invome position of the new company be stabilized, and un- 
certainty eliminated to the greatest degree possible. These 
objectives will be accomplished by the issuance of a per- 
manent certificate to Jupiter at Docket No. G-16679 con- 
ditioned as proposed herein, the creation of the new 
company referred to above and the issuance to that new 
company of a new certificate authorizing it to acquire Jupi- 
ter’s pertinent jurisdictional facilities and services. 


V. 
Conclusion 


The instant Section 5(a) proceeding at Docket No. RI63- 
212, the [3383] certificate proceeding at Docket No. G-16679 
and the judicial review proceedings now pending in the 
United States Court of Appeals for the Seventh Circuit 
together raise a number of complex legal and factual is- 
sues. No one can accurately forecast how each or all of 
these issues will ultimately be resolved. But until they 
are resolved there can be no certainty with respect to the 
amount of money Tennessee —and its customers — will 
have to pay for the approximate 50 billion cubie feet of 
gas purchased annually from the Rollover Field. 


A resolution of the instant proceedings on the basis of 
the Amended Settlement Offer made herein will serve to 
resolve all controversial issues and will put an end to un- 
certainty respecting Tennessee’s cost of gas purchased in 
the Rollover Field. The settlement rates proposed herein 
would represent a reduction in Tennessee’s cost of pur- 
chased gas of over $1,000,000 per year. The establishment 
of an escrow account with respect to the collections made 
on account of the Lonisiana Severance Tax will create a 
finite, indentifiable fund available for ultimate distribu- 
tion as the Commision may eventually order. And resolu- 
tion of these proceedings on the basis of the instant 
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Amended Offer of Settlement will be in the best interest of 
Jupiter’s stockholders in that those stockholders will thus 
be able to achieve a certainty respecting future income, 
albeit at a level significantly lower than that currently ex- 
perienced. 


[3384] 


Jupiter submits that the instant Amended Offer of Set- 
tlement will avoid uncertainty, will eliminate the occasion 
for further expensive and time consuming litigation and 
strikes a fair balance between the consumer and investor 
interests involved. Jupiter urges the Commission to give 
prompt and favorable consideration to this Amended Offer 
of Settlement. 


Finally, in order to expedite the Commission's resolu- 
tion of this matter, Jupiter is simultaneously serving a 
copy of this Amended Offer of Settlement on Union Oil 
Company of California (Pure) and on all parties herein 
and Jupiter respectfully requests that those parties file 
their comments with respect hereto on or before June , 
1966. 


Respectfully submitted, 


THE JUPITER CORPORATION 
By /s) Justix R. Wo.r 
Justin R. Wolf 
One of Its Attorneys 
Hlowarp R. Koves 
208 S. La Salle Street 
Chicago, Illinois 60604 


Joun D. KirkLanp 
Baker, Botts, Shepherd & Coates 
Esperson Building 
Houston, Texas 77002 
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Pos 


Jestixs R. Wotr 
Evocense E. THreapeGiti 

Wolf & Case 

1625 K. Street, N. W. 

Washington, D. C. 20006 
Attorneys for The Jupiter Corporation 


Dated: May 25, 1966 
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CERTIFICATE OF SERVICE 
I hereby certify that I have this day served the foregoing 
document upon all parties of record in this proceeding in 
accordance with the requirements of Section 1.17 of the 
Rules of Practice and Procedure and upon: 
Mr. C. E. Smith 
Manager, Gas Department 
Union Oil Company of California 
Union Oil Center 
Los Angeles, California 90017 
Mr. John C. Snodgrass 
Vinson, Elkins, Weems & Searls 
First City National Bank Building 
Houston, Texas 77002 


Dated at Washington, D. C., this 25th day of May, 1966. 


(Signed) JUSTIN R. WOLF 
Justin R. Wolf 


Of Counsel for 
The Jupiter Corporation 
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APPENDIX A 
Schedule 1 


THE JUPITER CORPORATION 
Docket No. RI63-212 


SUMMARY OF COSTS AND REVENUES 


Costs 
Charged to 
: E Jurisdictional 
Gathering System Cost of Service Total Service 
(See Sch. 2) 
Operating Expenses (Ex. S-1, Sch. 1) ........ $ 68.351 $ 66.495 
Administrative and General (Sch. 3) .......... 245.107 238.445 
Depreciation (Ex. S-1, Sch. 1) wc... eee 67.616 65.778 
Amortization of Commonwealth Cost of 

Acquiring Marine Gathering Co. Ex. 3-1. 

STL LY) acne retinenarnt ene mater cna 142.626 — 
Exploration and Development Expense 

eee) nile nena Litera 662.547 — 
DaresCOther) CSch 4) venccaseeceresreceeecccneoeneees 12.485 12.146 
Return at 7 percent ($1,173,130 invest- 

CONC) _sekananaanda datiniaianinaminn Ainnsniienarince pbuane oe $2.119 TISST 
Federal Income Tax ..........c.cccecssccessteceseeeeereees 58.908 57.307 
Rate Case Expense (Sch. 5) oc... cesses 59,000 55.000 
Total Jurisdictional Cost of Service .......... ~- 575.056 

(Exeluding Cost of Purchased Gas) 

Average Unit Cost per Mef .......ccccceees 1.16¢/Mef 
Revenues from proposed Settlement Charge 
using 1963-5 average volumes (Sch, 4) .... 494.075 


Proposed Settlement Charge .......c.cccceeeee 1.0¢/Mef 
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[3387] 
Schedule 2 
THE JUPITER CORPORATION 
Docket No. RI63-212 


BASIS FOR ALLOCATION OF GATHERING 
SYSTEM COSTS 


Volumes 
(Staff Ex. S-2, 
Sch. 4) Percent 
Sales of Gas 
Jurisdictional to Tennessee .............. 19,118,237 36.075 
Non-jurisdictional to Phillips ........ 1,166,845 2.202 
Transportation 
OCR ORSELOT OTC) moc nrcenc mcencconen 32,437,199 61.207 
Condensate for PKM and Pure ...... 273.571 0.516 
PROTEEA WORT CS eet 52,995,852 100.000 
Summary 
Jurisdictional Service .....c...cccceeeeeeee 51,555,426 97.282 
Non-jurisdictional service ...........0 1,440,416 2.718 
Total Gathering System Service.......... 52,995,852 100.000 
Notes: 


Rate case expense charged directly to jurisdictional service, 


All other joint gathering system costs allocated on volumetric basis using 
Staff volumes shown in Exhibit S-2, Schedule 4, 
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Schedule 3 
THE JUPITER CORPORATION 
Docket No. RI63-212 
ALLOCATION OF ADMINISTRATIVE 
AND GENERAL EXPENSE 

Total Gathering Production Barge 
(1) Adjusted Gross 

REVENUE ieccronceececacsences $5,051,783 $4,514,781 $ 471,416 S&S 65,586 
(2) (Percent) cceccssssssee 100.0 89.370 9.332 1.298 
(3) Supervised 

Expenses 

(Ex. S-1, Sch. 2) ...... 447,398 68,551 356,792 22,255 
(+) Total Expenses ........ $5,650,184 $4,021,104 $1.550.460 & 78,617 
(5) Gross Plant per 

Books 

(Ex. S-1,Sch.6A).... 8,435,527 2,392,106 5,273,846 769,575 
(6)i2(Bercent) 100.0 28.357 62.520 9.123 


(7) Average Gross 

Revenue and Gross 

Plant Percentages .. 100.0 93.863 35.926 3.211 
(Ss) Administrative and 

General Expenses 

(x2 S-1, Sch. 2) ...... $ 416.402 $ 245.107 $ 149.597 S$ 21.698 

(Adjusted to reflect 

effect of reduced 

revenues upon 

allocation base) ........ 

Staff allocated A&G costs in proportion to Supervised Expenses, 
assigning 15 percent to the gathering system and 85 percent to the 
production and barge operations. The gathering operation was the 
only function providing net income to Jupiter. The barge was leased 
out under a “bare boat™ charter; it was not recovering expenses. The 
production operations were condueted at a substantial loss. 


An allocation of administrative and general expenses to functions 
in proportion to an average of gross revenues and gross plant is con- 
sistent with the method developed by Statf in Exhibit S-1, Schedule 2-A, 
to allocate Jupiter’s administrative costs to Divisions. Gross Revenues 
for 1962 have been reduced $1,255,268 to reflect the proposed settlement 
rates. 
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Schedule 4 


THE JUPITER CORPORATION 
Docket No. RI63-212 


SUMMARY OF ANNUAL VOLUME OF GAS 


DELIVERED FROM ROLLOVER FIELD 
OFFSHORE LOUISIANA 


Average 1965-5 .... 


Phillips 
Kerr-McGee 


20,756,259 
20,689,293 
20,049,647 
20,285,082 
19,643,016 
19,637,048 
20,350,948 
19,877,004 


Union Oil 
Company 


32,306,394 
33,051,859 
32,060,639 
32,437,199 
28,015,318 
30,272,031 
30,304,109 
29,530,486 


Total 
53,062,653 
53,741,152 
52,110,286 


49,909,079 
90,695,057 


49,407,490 


REVENUES AT SETTLEMENT RATES 


Transportation 
Phillips-Kerr McGee of Gas 
VET ty nmacntalnnnatndenninitvanlad tha at ana do 19,877,004 
CUTER sreceeceecerosenna tee anammnnemte inmate 1.0¢ 
eer rere eerie nF i AN $ 198,770 
Union Oil of California 
VSO NERY reece ere ne en Le, 29,530,486 
LEERIETIE se eesinncnennnemenientnnneslunnainn saan 1.0¢ 
1S CETTE niente ineanhinanecnentin ia nlatannt $ 295,305 
PROURTBER OU CTI Creer re ose teerce none $ 494,075 


1963 
1964 
1965 
1966 
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Schedule 5 


THE JUPITER CORPORATION 
Docket No. RI63-212 


ANALYSIS OF RATE CASE EXPENSE 


ProletoentE oes Mince oentEcaes Total 
$ 32,628 $ 478 $ 33,106 
77,207 392 77,999 
158,063 4,308 162.371 
(Estimated) 27.000 


Total $300,076 


Estimated charges related to certificate and 


SOTO TAIN SUCCES re ereeer cree mecoemenerten ener cnet nee = 25,000 
Estimated Rate Case Expense ...........ccccccsseseesseeee: 275.076 


Amortization over 5 year period ...........ccceeseeeess 39,000 
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Schedule 6 
THE JUPITER CORPORATION 
Docket No. RI63-212 
PRODUCTION, EXPLORATION AND 
DEVELOPMENT EXPENSE 
Exploration and Development Expenses (Ex. S-3, p. 3) 

ET CREROTCR GOS erecta remem romreeemmaretans $ 64,057 
ROLES LESTE Sa naan 37,467 
Surrendened pe Cases cre eee een rcene 409,039 
AURIS GSTS Tne mabclanalaienenminetalindaktacalliinelilelanienen $6,353 
Geological EXpenses ...........ccccssscccersesssccessnecenees 65,401 

TICES cee enamine bales E worn $ 662,347 

Production Expense 

Production, Operating Expense 

CLD Se SCTE Bs) antl at nanan $ 31,843 
Land and Legal Expenses (Ex. S-3, Sch. 3)... 50,854 
Lease Operating Expenses (Ex. S-3, Sch. 3) 237,751 
Production Taxes (Ex. S-3, Sch. 3) wn... 29,296 
Overhead Allocated (Ex. S-3, Sch. 3) wu... (4,760) 

Total Operating Expense ...........ccccccesessssees a Co, $ 348,984 


Depreciation, Depletion and Amortization (Ex. S-1, Sch. 3) $ 389,532 


. 


Administrative and General (Sch. 3) .0......c..cccccsscsssccsssesscosesesees 149,597 


Total Production, Exploration and Development Expenses $1,550,460 


Revenues from Production (Ex. S-3, p. 3) w.ccssccccsscsssssseccesceeees 471,416 


Profit or (Loss) from Production Department ..0.... cece ($1,079,044) 
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Schedule 7 


THE JUPITER CORPORATION 
Docket No. RI63-212 
‘TOTAL OF FRANCHISE, STATE INCOME AND AD VALOREM 


TAXES ALLOCATED TO FUNCTIONS IN PROPORTION 
TO GROSS INVESTMENT PER BOOKS 


Gross Investment Per Books 
(Ex. S-1, Page 1) 


Gathering 
System Production 
Total Plant and Intangible Investment ...... 3.690.368 85,273,846 
ESN dni cient aniaainbatinmnaisinidnhaainnn hitmen 41.1678 98.8522 


Allocation of Taxes 
Total Gathering Production 
Ad Valorem and Franchise .................... 330.327 $12.485 $17.842 


POG CUOT cen crrrrecccecereree nano — -— 29,296 


AVOUT. | peeentaastamininatneAtinanin nnnninnannn cnnnndinnaee SH9.625  S12485 $47,138 


(3393) 


276 
[3393] 


APPENDIX B 
Sheet 1 


THE JUPITER CORPORATION 
ANALYSIS OF GATHERING AND 
SEVERANCE TAX REIMBURSEMENT 
COLLECTED FROM 
TENNESSEE GAS PIPE LINE COMPANY 


Volume Amount 
Gathering Tax 
November 6 through 
November 30, 1958 ........ 1,189,528 $ 8,921.46 
Severance Tax 
December, 1958 o.....cceeeeee 1,446,648 $ 21,699.72 
1959, calendar vear ............ 20,811,466 312,171.92 
1960, calendar year ............ 20,640,182 310,352.77 
1961, calendar vear ............ 20,048,604 300,729.09 
1962, calendar year ............ 19,770,268 296,554.01 
1963, calendar year ............ 18,820,410 282,306.17 
1964. calendar vear ............ 18,914,373 283,715.64 
1965, January 1 through 
ULE Va oer eee 1571126 173,566.90 
Total Severance Tax.. 132,073,077 $1,981,096.27 


Two-thirds of Total .... 


$1,320,730.80 


(3394) 


[3394] 
\ APPENDIX B 
Sheet 2 
THE JUPITER CORPORATION 
“COMPUTATION OF INTEREST AT RATE OF 7% PER ANNUM 
“THROUGH JUNE 15, 1966 ON TWO-THIRDS OF SEVERANCE 
TAX COLLECTED 


Decimal 
No. of Days Interest 
Total Tax Date ForInterest Factor Interest 
Collected Received Calculation at 7% at 7% 
January 20-31, 

TO Gilt coscerees $ 10,161.75 2-27-61 1.934 .3079412 S$ 3,769.41 
February, 1961 22,060.56 3-27-61 1,906 3655708 3,064.70 
March, 1961 .... 27 536.82 4-25-61 1.906 .3600086 9,713.49 
April, 1961 ...... 25,271.90 5-24-61 1.848 3544464 8.957.53 
nh Pao No a 25,776.17 6-23-61 l.sls 3456924 8.987.935 
June, 1961 ........ 24,704.15 7-24-61 L787 3427466 8.467.26 
ULV 9 OM meoocans 26,662.71 $-25-61 L755 .3366090 3.974.911 
August, 1961 .... 26,046.39 9-26-61 apes .3304714 3.607.359 
September, 1961 20,896.05 10-24-61 1.695 .3251010 6.793.33 
October. 1961 .. 26,366.21 11-27-61 1.661 .D1S5798 8,399.74 
November, 1961 25,649.15 12-22-61 1.636 137848 8,048.31 
December, 1961 23,456.24 1-25-62 1,602 .BOT2Z636 7.207.285 
January, 1962 .. 25,954.32 2-26-62 1.570 3011260 4.815.352 
February, 1962 23,790.63 3-26-62 1.542 .2957556 7.036.21 
March, 1962 .... 26,091.96 4-26-62 1.511 L2Sesdes 7.o6L71 
April, 1962 ...... 25,129.77 5-28-62 1.479 2836722 7,128.63 
May, 1962 ........ 25,778.75 6-27-62 1.449 DTT9I1S2 7,164.38 
June, 1962 ........ 24,702.60 7-25-62 #21 2725478 6,732.64 
SPL Voi 9 Oca ereaeens 25,004.84 8-24-62 1.391 2667938 6,671.14 
August, 1962 .... 24,170.67 8-25-62 1.359 2606562 6.500.235 
September, 1962 ZB51TAT 10-26-62 132s 2547104 5.990,13 
October, 1962. .. 24 398.81 11-28-62 1.293 D4S3810 6,060.20 
November, 1962 23,708.76 12-27-62 1,266 2428188 5,756.93 
December, 1962 24,305.49 1-28-63 1.234 2366812 5,752.63 
January. 1963 .. 24,345.60 3- 1-63 12202 2305436 Op eeitiee 
February, 1963 1,695.93 4- 1-63 1.171 2245978 4.872.586 
Mareh, 1963... 25 244.49 4-29-63 1.145 2192274 4,534.52 
April, 1965. ...... 23,482.38 5-29-63 1.113 2134734 5,012.86 
May, 1965 ........ 25,017.86 7- 1-63 1,080 2071440 5,182.30 
June, 1963 2.0.0... 23,801.50 7-25-63 1,056 2025408 4.830.77 
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COMPUTATION OF INTEREST AT 7% PER ANNUM 


THROUGH JUNE 15, 1966 ON TWO-THIRDS OF SEVERANC® 


July. 1963 ........ 
August. 1963 .. 
September. 1965 
Octoder, 1963. .. 
November. 1963 


December. 1963 
January. 1964 .. 


February. 140+ 
March. 196+ . 
April. 1964 ...... 
Mar. 1964 ........ 
June, | 
July. 196+ ........ 
August. 1964 .... 
September. 1964 
October. 1964 . 


Novernb« 1964 
Dectinben 1964 
Jannary. 1965 .. 
February. 1965 
March. 1965 .... 
April. 1965 ...... 
May 96> 


June, 1965 00... 
July 1 through 
July 31, 1965 


aren 


mit 
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APPENDIX B 


THE JUPITER CORPORATION 


TAX COLLECTED 


Total Tax 
Collected 

21,704.61 
21,645.35 
20,208.95 

3.543.12 
35,997 gi: iL 
24,193.37 
24,891.54 
24,125.04 
ya >, 2x4, fe xe 
22,590.71 
23,117.52 
23.138.39 
2? 582.13 
20,459.99 
23,472.14 
233,902.91 
24,554.42 
23,942.67 
27,077.70 
24.341.45 
25,096.26 
24,031.52 


24,552.54 


$1,320,7: 20. 50 


Date 


Received 


=-30-63 
9. ary 1-063 
10-28-63 
11-29-63 
12-31-63 
eS 23-64 
2-27-64 

4. 3-64 
4-24-64 
5-26-64 
7- 1-64 
s- 7-64 
8-25-64 
9-25-64 
10-29-64 
12- 4-64 
12-29-64 
1-29-65 
2-26-65 
3-31-65 
$-30-65 
5-26-65 
5-29-65 
. 2-65 


5-30-65 


No. of Days 
For Interest 
Calculation 

1,020 

992 

961 

929 

S897 

369 

839 

803 

782 

750 

714 

677 


Decima! 
Interest 
Factor 
at 7% 


-1956360 
1902656 
1845198 
1781822 
1720446 
.1666742 
-1609203 
.1540154 
1499876 
-1435500 
1369452 
1295456 
1263962 
.1198750 
1139292 
1070244 
1022294 
.0962836 
.0909132 
845838 
788298 
0738430 
0673218 
0608006 


0554302 


Sheet 3 


Interest 
at 7% 
4,246.20 
4,118.37 

3,724.91 
4,159.33 
4,324.00 
4,447.43 — 
4,172.20 
3,726.15 
3,733.42 
3,470.39 
3,462.64 
2,933.37 
2,921.97 
2,773.71 
2572.76 
2192.92 
2399.54 
2,301.46 
2,232.32 
1,991.33 
2,134.53 
1,800.40 
1.689.53 
1,461.13 


1,379.26 


$281 966.89 
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CAPTION 
[3397] 
VINSON, ELKINS, WEEMS & SEARLS 
Attorneys at Law 
First City National Bank Building 
Houston 2, Texas 


Telephone: CApito] 8-9271 
Cable Address: VEWS 
June 1, 1966 


Honorable Joseph H. Gutride 
Secretary 

Federal Power Commission 
441 G Street N.W. 
Washington, D.C. 20426 


RE: In the Matter of The Jupiter Corporation OAO 
Docket Nos. R1I63-212, et al 


Dear Mr. Gutride: 


In our letter of April 14, 1966 we outlined the position 
of Union Oil Company of California respecting the first 
offer of settlement filed by The Jupiter Corporation. Jupi- 
ter has now filed an amended settlement offer. Although 
the amounts of the proposed rate reduction and refund 
have been changed, Union’s position respecting such pro- 
posal is unaltered and remains the same as stated in our 
said letter of April 14, 1966. 


Respectfully submitted, 


L. A. Gibbons 

George C. Bond 

UNION OIL COMPANY OF 
CALIFORNTA 

Union Oil Center 

Los Angeles, California 90017 
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VINSON, ELKINS, WEEMS & 
SEARLS 
First City National Bank Bldg. 
Houston, Texas 77002 


By JOHN C. SNODGRASS 
John C. Snodgrass 

ATTORNEYS FOR UNION OIL 

COMPANY OF CALIFORNIA 


CAPTION 
[3400] 
KM 
KERR-McGEE CORPORATION 
Kerr-McGee Building Oklahoma City, Oklahoma 73102 


June 6, 1966 


Lyran Adams 
Vice President and General Counsel 


Honorable Joseph H. Gutride 

Secretary, Federal Power Commission 

441 “G” Street, N.W. 

Washington, D.C. 20426 

Re: In the Matter of The Jupiter Corporation 
Docket No. RI63-212 

Dear Mr. Gutride: 


The Jupiter Corporation filed an Offer of Settlement in 
the captioned matter, to which Kerr-McGee Corporation 
filed its Response under date of April 14, 1966. 


The Jupiter Corporation has now filed an Amended Offer 
of Settlement, and although the amounts of proposed rate 
reduction and refund have been materially changed, Kerr- 
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McGee’s position respecting such Amended Offer of Settle- 
ment is fully set forth and asserted in its Response to the 
original Offer of Settlement of The Jupiter Corporation, 
which position is restated and reasserted herein. 


Respectfully submitted, 


KERR-McGEE 
CORPORATION 


By LYNN ADAMS 
Lynn Adams 
Vice President 
and General Counsel 


CAPTION 
[3402] 
PHILLIPS 66 


PHILLIPS PETROLEUM COMPANY 
Bartlesville, Oklahoma 74003 


June 6, 1966 


Honorable Joseph H. Gutride 
Secretary 

Federal Power Commission 
441 G Street N.W. 
Washington, D.C. 


Re: Docket No. RI63-212 


Dear Sir: 


In reference to the amended offer of settlement filed by 
The Jupiter Corporation in this docket, please be advised 
that the position of Phillips Petroleum Company has not 
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changed since its response to Jupiter's offer of settlement 
filed March 28, 1966. 


Very truly vours, 
s’ STANLEY L. CUNNINGHAM 


Stanley L. Cunningham 


Attorney 
SLC :pr 


ce: Abraham R. Spalter 
All Parties on Service List 


CAPTION 
[3405] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Lee C. White, Chairman: 


L. J. O’Connor, Jr., Charles R. Ross, 
David S. Black and Carl FE. Pagge. 


Docket Nos. 
RI63-212, CP65-58, 
and G-16679 
ORDER APPROVING RATE SETTLEMENT, 
PRESCRIBING REFUNDS, 

ISSUING CERTIFICATE AND TERMINATING 
PROCEEDINGS 


THe Jcupiren (oRPORATION ( 


Issued June 28, 1966) 


The Jupiter Corporation (Jupiter), on May 25, 1966, 
filed an amended offer of settlement in Docket Nos. R163-212, 
and G-16679.) The proceeding in Docket No. RI63-212 was 


! Jupiter's initial offer of settlement, filed March 28, 1966, was the 


subject of settlement conferences which resulted in the filing of 
its amended offer. 
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initiated pursuant to Section 5 of the Natural Gas Act.’ 
and involves an investigation of the rates and charges of 
Jupiter for the transportation and sale of natural gas in 
the Rollover Field, South Louisiana. Jupiter transports 
gas produced by the Union Oil Company of California 
(Union) (successor to Pure Oil Company) from Union's 
offshore Rollover Platform to an onshore line owned by 
Tennessee Gas Pipeline Company (Tennessee)? which pur- 
chases the gas from Union. Jupiter also purchases gas 
from the Phillips Petroleum Company and Kerr-McGee 
Corporation (Phillips-Kerr-McGee) at their offshore plat- 
forms and transports it on-shore where it sells and delivers 
it to Tennessee.* Jupiter currently charges 3.4¢ per Mef for 
transporting gas from Union and retains from its selling 
price to Tenessee, 2.4¢ per Mef over and above the price it 
pays to Phillips-Kerr-McGee. 


Docket No. G-16679 involves an application by Jupiter 
for a permanent certificate of public convenience and 
necessity for authority to sell and deliver to Tennessee the 
gas which it purchases from Phillips-Kerr-MeGee in the 
Rollover Field. Jupiter currently makes such sale under a 
temporary certificate issued May 24, 1962, as amended by 
Commission Opinion No. 470 and order, issued August 11, 
1965.5 


[3406] 


Docket No. CP65-58, which was consolidated with Docket 
No. R163-212.° involves a certificate application of Tennes- 
see for authority to lease and operate at a cost of $1,200,000 


* By order issued December 5, 1962. 

* Jupiter’s FPC Rate Schedule No. 7. 

* Jupiter's EPC Rate Schedule No. 8. 

* This amendment conditioned the temporary certificate to a price 
of 20.9¢ per Mef as of July 23, 1964, 

® Order issued October 30, 1964. 
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annually, the offshore facilities In the Rollover Field and 
related onshore facilities now owned and operated by Jupi- 
ter. 


The Examiner. in his initial decision in Docket No. R1I63- 
212. et al.. issued January 5, 1966, found a just and rea- 
sonable transportaation rate of .632¢ per Mef based upon 
an annual cost of service of $554,859. The Examiner in lieu 
of providing a unit rate, prescribed a monthly charge equal 
to one-twelfth of the cost of service. The Examiner denied 
Tennessee's certificate application in Docket No. CP65-58, 
principally for the reason that the proposed annual rental 
fee was approximately four times the cost of service. Ex- 
ceptions to the Examiner’s decision were filed by Jupiter, 
Tennessee, the staff and certain of the interveners. 


Jupiter's amended offer of settlement in summary pro- 
poses as follows: 


(1) Jupiter will file a proposed rate schedule providing 
tor a charge of 1.0¢ per Mef (at 15.025 psia) for transport- 
ing gas for Union: (2) Jupiter will execute and file a sup- 
plement to its Rate Schedule No. 8 providing for a con- 
tractual sale price to Tennessee of 19.5¢ per Mef for the 
remaining portion of the current pricing period and for 
the next four year price redetermination period; (3) the 
effective date of these reduced rates will be May 15, 1966; 
(+) Jupiter will accept a permanent certificate in Docket No. 
G-16679 with a condition requiring that Jupiter deposit in 
an escrow account an amount equal to two-thirds of the 
Louisiana Severance Tax reimbursement collected from 
Tennessee between December 1, 1958 and July 31, 1965, 
together with interest at 7 percent from the date of col- 
lection until the date of the Commission’s order herein, it 
is estimated that such escrow amount will total $1,602,298. 
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Jupiter also states that the 19.5 cents per Mcf contractual! 
price to Teunessee would be subject to change only in the 
event and to the extent that a valid action by the Federal 
Power Commission authorizes a price for gas sold by Phil- 
lips-Kerr-McGee at a level different from 18.5¢ per Mcef. 


Jupiter further represents that the offshore pipelines 
owned by Jupiter interconnecting Tennessee’s pipeline with 
the offshore platforms owned by Union Oil Company of 
California, Phillips Petroleum Company and Kerr-McGee 
Industries, Inc. together with Jupiter’s separation plant. 
will be transferred to a new company, which will file an 
appropriate application pursuant [3407] to Section 7(c) 
of the Natural Gas Act to acquire and operate these facili- 
ties and provide jurisdictional sales and services at the 
settlement rates herein proposed. [Jupiter makes its amend- 
ed offer with an express understanding that Jupiter does 
not waive its rights with respect to the collection from 
Phillips-Kerr-McGee and Union of compensation for serv- 
ices Jupiter performs in transporting, separating or stor- 
ing those producers’ condensates and liquefiable hydro- 
carbons. Jupiter further states that if its amended offer of 
settlement is accepted and approved by the Commission. 
it will move to dismiss its appeal in the U.S. Court of Ap- 
peals for the 7th Circuit in Jupiter Corporation v. F.P.C.. 
Cases Nos. 15396 and 15469.*] 


None of the customers-interveners of Tennessee nor the 
intervening state commissions oppose the settlement offer. 
Union, and Phillips-Kerr-MeGee state that they do not 


7 Since the filing of the amended offer, the Court of Appeals, 
Seventh Circuit, on June 8, 1966, (Case No. 15396), denied 
Jupiter's petition to review the Commission’s order denying 
Jupiter's petition to intervene in the South Louisiana area rate 
proceeding, Docket AR61-2. Jupiter's other appeal is from the 
Commission's amendment of its temporary certificate in Opin. 
470. 
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intend to negotiate their contracts with Jupiter to reim- 
burse Jupiter for transporting, separating or storing the 
producers’ condensate and liquefiable hydrocarbons, alleg- 
ing that this service is nonjurisdictional and not properly 
a part of Jupiter's settlement. Tennessee does not oppose 
the offer, but states that its position is without prejudice 
to its rates under its settlement agreement in Docket Nos. 
G-11980, G-17166, and G-19983, 


Jupiter shows that its proposed settlement rate of 1.0¢ 
per Mcf would produce annual revenues of $494,075 based 
upon average volumes of gas transported over the three 
year period 1963-1965. It claims an annual jurisdictional 
cost of service of $575,056 which is $240,197 over and above 
the Examiner's cost of service. This claimed increase is 
due primarily to the use by Jupiter of allocations of costs 
to functions, different from those used by the staff and 
the Examiner. 


While we are not here passing upon the validity of the 
Examiner's cost of service we note that Jupiter’s proposed 
1.0¢ settlement rate produces annual revenues of $159,216 
in excess of the Examiner's cost of service. However, a 
consideration of the benefits which a settlement can effec- 
tuate militates against our outright rejection of the pro- 
posed settlement rate on this ground alone. 


The proposed settlement would accomplish the follow- 
ing: A reduction in Jupiters’ transportation rate of ap- 
proximately 65 percent which would effect an immediate 
reduction in Tennessee’s purchased gas costs of over 
$1,000,000 annually without further litigation; establish- 
ment of a firm transportation rate of 1.0¢ per Mef; im- 
mediate settlement of the Louisiana severance tax issue: 
termination of all pending rate and certificate proceedings 
and court appeals involving Jupiter; realization of the 
maximum benefits to consumers through establishment of 
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the lowest transportation rate, at which Jupiter claims it= 
stockholders will be protected from severe financial] loss 
and under which Jupiter can be preserved as an operat- 
ing entity. 


[3408] 


Having weighed these factors together with our consid- 
eration of the relationship of the revenues at the proposed 
settlement rate to the Examiner's cost of service. referred 
to above, we are of the opinion that. taken in its entirety. 
Jupiter’s amended offer of settlement is in the publi¢ in- 
terest and should be approved. Our approval, however, does 
not constitute, nor should it be considered. an acceptance 
of or agreement with Jupiter's adjustments to the Exam- 
iner’s cost of service or the allocation methods employed 
by Jupiter or any of the other factors which form the basis 
for Jupiter’s adjustments. 


Our approval of Jupiter’s offer is without prejudice to 
any future investigation or consideration by the Commis- 
sion of any or all of Jupiter's jurisdictional rates and 
charges. Thus we do not inelude as part of the settlement 
we are approving here, Jupiter’s reservation that its pro- 
posed 19.5¢ per Mef contractual price to Tennessee shall 
be subject to change only in the event and to the extent 
that the Commission validly authorizes a price for gas sold 
by Phillips-Kerr MeGee to Jupiter at a level different from 
18.5 cents per Mef. 


Our approval of Jupiter's settlement offer will terminate 
the proceeding in Docket No. R163-212. We will affirm the 
Examiner's denial of Tennessee's certitieate application in 
Docket No. CP65-58, Tennessee has indicated that it does 
not oppose the settlement offer. The annual lease fee pro- 
posed in the latter docket is almost 2's times Tennessee's 
purchase gas costs at the settlement rate. 


(3408) 
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In Opinion No. 470, we amended Jupiter's temporary cer- 
tifieate in Docket No. G-16679. We shall in this order issue 
2 permanent certificate to Jupiter in that docket with a 
condition requiring Jupiter to establish an escrow account 
as proposed in its amended offer. In addition, any amounts 
Jupiter receives from Phillips-Kerr-MeGee, by way of re- 
fund as a result of the reduction in Phillips-Kerr McGee's 
in-line price in the Rollover Field, as ordered in Opinion 
+70, in Docket Nos. G-16611 and G-16718, shall be included 
in the escrow account.” The accounts placed in escrow shall 
be subject to further orders in Docket No. G-16679 directing 
disposition to the party or parties entitled thereto. 


[3409] 


Jupiter's reservation of claimed rights with respect to 
the collection from Union and Phillips-Kerr McGee of com- 
vensation for transporting, separating or storing those 
producers” condensates and liquefiable hydrocarbons and 
the producers answers on that point does not present any 
issue to be determined at this time. Any contractual ar- 
rangements Jupiter makes with the producers for those 
services will be acted upon if and when they are appro- 
priately submitted to this Commission. 


The Com mission finds: 


(1) The settlement of the proceedings in Docket Nos. 
RI63-212, CP65-58, and G-16679 on the basis set forth in 
Jupiter’s amended offer of settlement filed May 25, 1966, 
as above deseribed, is reasonable and proper in the public 
interest in carrying out the provisions of the Natural Gas 


Act, and such proposed settlement should be approved and 


4.We note that Jupiter, in its initial brief in Docket Nos. G-13221, 
ef al, filed September 30, 1964, agreed to flow through or to 
refund to Tennessee any rate reductions or refunds it receives 
from Phillips-Kerr MeGee resulting from Jupiter's operations 
in the Rollover Field. 
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made effective, subject to the terms and conditions herein- 
after provided and ordered. 


(2) The proposed settlement rate of 1.0¢ per Mcf should 
become effective May 15, 1966, and Jupiter should make 
appropriate filings with the Commission to reflect the re- 
duced rate effective as of that date, subject to the approval 
of the Commission. 


(3) It is reasonable and proper and in the public inter- 
est that a permanent certificate of public convenience and 
necessity be issued to Jupiter in Docket No. G-16679, sub- 
ject to the conditions as hereinafter ordered. 


(+) In view of this settlement. it is necessary and ap- 
propriate in the public interest and in carrying out the 
provisions of the Natural Gas Act that the proceedings in 
Docket No. RI63-212 and Docket No. G-16679 be terminated 


and that the Examiner’s decision in Docket No. CP65-5s8 
be affirmed. 


The Commission orders: 


(A) The settlement of these proceedings on the basis 
of the terms contained in the settlement offer as above- 
described is approved and Jupiter shall make the necessary 
filings to reflect the reduced transportation rate of 1.0¢ per 
Mef, to be effective May 15, 1966, subject to the terms and 
conditions as hereinafter ordered. 


(B) A permanent certificate of public convenience and 
necessity is issued to Jupiter in Docket No. G-16679, sub- 
ject to Jupiter’s placing in an escrow account, an amount 
equal to 2, of the Louisiana severance tax reimbursement 
collected from Tennessee between December 1, 1958, and 
July 31, 1965, together with interest at 7 pereent from the 
date of collection until the date of the Commission’s order 
herein; and an amount equal to the refunds which Jupiter 
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receives from Phillips-Kerr-MeGee, as a result of the Com- 
mission’s establishment in Opinion No. 470 of an in-line 
price for Phillips-Kerr-MeGee. 


[3410] 


(C) Jupiter shall establish an escrow account relating 
to the Louisiana severance tax immediately depositing an 
amount of $252,298 and monthly deposits of $27,000 for a 
period of fifty months. Jupiter shall also deposit in such 
eserow account all amounts received or to be received as a 
result of our Opinion No. 470. 


(D) The amounts deposited in the escrow account, to- 
gether with accumulated interest thereon shall be retained 
subject to further order in Docket No. G-16679 directing 
disposition to the party or parties entitled thereto. 


‘E) Within 15 days of the date of this order Jupiter 
shall fle appropriate revisions to its FPC Gas Rate Sched- 
ules. reflecting the rate reductions herein approved and 
ordered, subject to the Commission’s acceptance thereof. 


(F) Upon compliance by Jupiter with the terms of this 
order, and subject to the disposition of the amounts referred 
to in paragraphs ‘C) and (D) above, the proceedings in 
Docket Nos. R1I63-212, G-16679 and CP65-58 will be termi- 


nated. 


(G) This order is without prejudice to any future in- 
vestigation or consideration of Jupiter's rates and charges, 
which the Commission may hereinafter order. 


(H) This order is without prejudice to any findings or 
orders which have been or may hereinafter be made by the 
Commission and is without prejudice to any claims or con- 
tentions which may be made by the Commission, Jupiter. 
the Commission Staff. or any other party affected by this 
order, in any proceeding now pending or hereafter insti- 


(3410.1) 


29) 


tuted by or against Jupiter or any other persons or parties 
affected by this order. 


By the Commission. 


(SEAL) 
Joseph H. Gutride, 
Secretary, 
CAPTION 
[3410.1] 
UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 
In the Matter of Docket No. 
THE JUPITER CORPORATION RI63-212 
CHANGE IN RATE SCHEDULE NO. 8 
Seller: The Jupiter Corporation 
Buyer: Tennessee Gas Pipeline Com- 
pany, a Division of Tenneco 
Ine. 
Field: Rollover Field, Offshore Ver- 
milion Parish, Louisiana 
Proposed Rate: 19.5 cents per Mef at a pres- 


sure hase of 15.025 psia. 
Proposed Effective Date: May 15. 1966 


Basis for Change: The proposed rate is hereby 
filed in compliance with the 
Commission's Order in this 
proceeding issued June 28, 
1966 approving rate settlement 
proposals. 
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THE JUPITER CORPORATION 
By G. Burton Liese 
Senior Vice President 
July 13, 1966 
[3410.2] 


UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of Docket No. 
THe Jupirer CORPORATION \ RI63-212 


CHANGE IN RATE SCHEDULE NO. 7 


Transporter: The Jupiter Corporation 

Shipper: Union Oil Company of Cali- 
fornia 

Field: Rollover Field, Offshore Ver- 


milion Parish, Louisiana 


Proposed Rate: One cent (1.0¢) per Mef at a 
pressure base of 15.025 psia for 
natural gas delivered to Ten- 
nessee Gas Pipeline Company, 
a Division of Tenneco Ine. for 
the account of Union Oil Com- 
pany of California 


Proposed Effective Date: May 15, 1966 


Basis for Change: The proposed rate for the 
transportation of natural gas 
is hereby filed in compliance 
with the Commission’s Order 
in this proceeding issued June 
28, 1966 approving rate settle- 
ment proposals. 
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THE JUPITER CORPORATION 
By G. Burton Liese 

G. Burton Liese 

Senior Vice President 


July 15, 1966 
CAPTION 
[3411] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


THe JcpPireER (ORPORATION Docket Nos. RI63-212, 
(CP65-58. and G-16679 


APPLICATION BY PHILLIPS PETROLEUM 
COMPANY AND KERR-McGEE CORPORATION FOR 
REHEARING OF ORDER APPROVING RATE 
SETTLEMENT, PRESCRIBING REFUNDS, ISSUING 
CERTIFICATE AND TERMINATING PROCEEDNGS 


Comes now Phillips Petroleum Company (Phillips) and 
Kerr-MceGee Corporation (Kerr-MeGee) and file this their 
application for rehearing of the Commission’s Order in 
the above proceeding issued June 28, 1966, pursuant to 
Section 19(a) of the Natural Gas Act and Section 1.34 of 
the Rules of Practice and Procedure of the Federal Power 
Commission. Phillips and Kerr-MeGee (hereafter jointly 
referred to as Phillips-Kerr-MeGee) are parties to the pro- 
ceedings by virtue of the Commission’s “Order Permitting 
Interventions” issued December 2, 1964, and are aggrieved 
by the aforesaid Order of the Commission in the respects 
hereinafter set out. In support of the within application 
for rehearing Phillips-Kerr-MeGee would respectfully show 


as follows: 
@ e e se 
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[3416] 


states generally that settlement on the basis of the amended 
offer “is reasonable and proper in the public interest .. . 
and such proposed settlement should be approved and 
made effective.” subject to terms and conditions there- 
after provided which do not advert to point (5) of the 
otfer. 

I 


The Commission’s Order errs in failing to specify 
that Jupiter’s claimed rights for compensation for 
services to Phillips-Kerr-McGee are not involved in 
the proceedings to be settled and have already 
been finally disposed of. 


In the word of the provision of the Order at the top of 
Its page 5. quoted supra, dealing with Jupiter’s attempted 
reservation of claimed rights, there appears to be an am- 
biguity which renders the Order of questionable validity. 


It will be noted that the claimed rights, as stated in 
point (7) of the amended offer of settlement, relate solely 
(save for those having to do with Union Oil) to alleged 
rights to compensation “for the services Jupiter performs” 
for Phillips-Kerr-MeGec. The only such services are the 
separation of the condensates transported by Jupiter on- 
shore with the gas and the delivery thereof back to Phi! 
lips-Kerr-MeGee “free of cost and expense to Phillips and 
Kerr-Megee,.” 


By no stretch of imagination could any question of com- 
pensation respecting such “services” be involved in Dock- 
ets Nos. RI63-212 and G-16679 which are those here under 
consideration. [3417] The only compensation to Jupiter. 
insofar as Phillips-KerrMcGee gas is concerned, in either 
of these dockets is the price that Jupiter is to receive from 
Tennessee, involved in Jupiter’s Rate Schedule No, &. 


(3418) 
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The terms of the relationship between Jupiter and Phil- 
lips-Kerr-MeGee were involved in the proceedings dixposed 
of by Opinion No. 470. In those proceedings the treatment 
of the condensate “free of cost and expense to Phillips and 
Kerr-McGee” was not questioned in any way by Jupiter 
or by the Commission, although the terms of the relation- 
ship were fully disclosed and dealt with in the record. No 
question relating to the condensate transportation issue 
can be raised at this late date. 


In point of fact, the 18.5¢ per Mef “in-line” price deter- 
mined in Opinion No. 470 for the Phillips-Kerr-MeGee sale 
had its genesis in an earlier proceeding where condensates 
were transported by the purchaser, free of charge to the 
producer. In Opinion No. 436, it was pointed out that the 
18.5¢ per Mef level had been found “in-line” in three prior 
eases (32 FPC 254, 260). The earlier of those three cases 
was second CATCO, 27 FPC 96. In that proceeding, the 
“in-line” price of 18.5¢ per Mef was established and in that 
case the purchaser, Tennessee, transported condensates to 
shore for the CATCO producers (27 FPC [3418] 104). The 
Examiner’s opinion reveals that such condensate transpor- 
tation was free of charge to the producers (27 FPC 115, 
119) where the condensate production was greater than 
here. (27 FPC 150: CATCO production was 7.9 bbls per 
Mmef whereas Phillips-Kerr-MeGee production is only 5.8 
bbls per Mmef (Ex. 2, Sched. 4)). 


We are confident that the Commission's treatment of 
Jupiter's so-called “reservation” of claimed rights was not 
intended to erode in any way that state of the record. And 
in the sense that the matter has been disposed of, as we 
have stated, the first sentence in the passage of the Order 
at. the top of its page 5 is quite literally correct. But the 
second sentence is so worded as to seem to imply some- 
thing that could not have been contemplated: that there 
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remains open for negotiation between the parties some 
new contractual “arrangements” respecting Jupiter's 
“services” In its handling of the condensates for Phillips- 
Kerr-MeGee. If that is implied. the Commission, it is sub- 
mitted. has plainly erred. There is already a firm con- 
tractual arrangement covering the matter — that entered 
into between Phillips-Kerr-MeGee and Jupiter's predeces- 
sor, assumed by Jupiter, and still in force. 


It is requested that the Commission strike the second 
sentence lest it simply breed further controversy and liti- 
gation that would be a waste of time for all concerned, in- 
eluding not [3419] least of all this Commission. 


iI 


The Commission errs in failing to make clear its 
disposition of point (5) in the amended offer of 
settlement and of the issues presented thereby. 


Point (5) of the amended offer seems to include, as an 
integral part of the offer, a proposal that a new corpora- 
tion be formed to take over the pipeline operation. The 
Order makes no disposition of this point unless its finding 
(1) were to be construed as an approval of this proposal. 
Tf that finding is not intended as an approval, and if the 
Order is intended to approve a settlement without any 
commitment on the part of the Commission as to the pro- 
posal for a new corporation, the Order should make that 
clear both in the interest of fairness and in the interest of 
avoiding future misunderstanding and possible further 
controversy and litigation. 


It is submitted that in no event could the Order, in its 
finding (1) or otherwise, approve point (5) of the amended 
offer. The Commission cannot anticipate, on this record, 
whether it would approve a transfer of assets and certifi 
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cation of a new company; such a proposal, under the Act, 
would require a new evidentiary record with the opportu- 
nity for all interested parties to participate in the result- 
ing proceedings. 


CAPTION 
[3440] 
BEFORE THE 


FEDERAL POWER COMMISSION 


) Docket Nos. 
In the Matters of | R163-212. et al. 
f 
| 


THE JUPITER CORPORATION D . 
THe Pure Or Compasy,! ET AL. ocket Nos. 
J G-16790, et al. 


PETITION OF 

TENNESSEE GAS PIPELINE COMPANY, 

A DIVISION OF TENNECO INC., 

FOR AN ORDER DIRECTING 
JUPITER CORPORATION 
AND UNION OIL COMPANY OF CALIFORNIA 

TO COMPLY WITH COMMISSION ORDERS 

IN THE ABOVE PROCEEDINGS 


Pursuant to Section 16 of the Natural Gas Act, as 
amended, and the Commission's Rules of Practice and Pro- 
cedure, Tennessee Gas Pipeline Company (Tennessee), a 
Division of Tenneco Inc., hereby requests the Commission 
to issue an order or orders in the above proceedings direct- 
ing Jupiter Corporation (Jupiter) to charge for the trans- 
portation of gas delivered to Tennessee for the account of 
Union Oil Company of California (Union), suecessor in 
interest to The Pure Oil Company, from the Rollover Field. 

1 Union Oil Company of California is now successor in interest to 

The Pure Oil Company. 
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Otshore Vermilion Parish. Louisiana no more than one 
cent (le) per Mef. in accordance with its PPC Gas Rate 
Schedule No. 7. as supplemented, pursuant to the settle- 
ment approved by the Commission order issued June 2s, 
1960 and directing Union to comply with the provisions of 
“Order Approving Rate Settlement Proposal, as amended, 
Prescribing Refunds, Severing and Terminating Proceed- 
ings” issued November 27, 1962. In support hereof, Ten- 
hessee respectfully submits the following: 


[3441] 
(1) 


The exact legal name of Tennessee is Tennessee Gas 
Pipeline Company, a Division of Tenneco Ine. Tenneco Inc. 
ix a corporation organized and existing under the laws of 
the State of Delaware. The location of Tennessee’s princi- 
pal place of business is the Tennessee Building, Houston, 
Texas. The names, titles and mailing addresses of the per- 
-ons to whom communicat.ons concerning this petition are 
to be addressed are as follows: 


W. C. Braden, Jr., General Attorney 
Roy C. Alletag, Attorney 

Tennessee Gas Pipeline Company, 

A Division of Tenneco Ine. 

P.O. Box 2511 

Honston, Texas 77001 


Robert E. Shaw, Attorney 
402 Solar Building 
Washington, D. C. 20036 


Tennessee is a natural gas transmission company prin- 
cipally engaged in the business of producing, purchasing, 
transporting and selling natural gas in interstate com- 
merce, under authorization granted by and subject to the 
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jurisdiction of the Federal Power Commission. Tennessee's 
main transmission system extends in a northeasterly direc- 
~ tion from the sources of supply in Texas and Louisiana 
through the States of Texas, Louisiana, Arkansas, Missis- 
sippi, Alabama, Tennessee, Kentucky, West Virginia, Ohio, 
Pennsylvania, New York, New Jersey, Massachusetts. New 
Hampshire, Rhode Island, and Connecticut. 


(2) 

Tennessee is presently purchasing natural gas produced 
by Union in the Rollover Field, Offshore Vermilion Parish, 
Louisiana pursuant to a contract originally with The Pure 
Oil Company (Pure) dated March 16, 1950. [3442] Under a 
settlement agreement approved by the Commission by 
order issued November 27, 1962 in Docket No. G-16790. et 
al., while the sale here involved was still being made by 
Pure, Pure had proposed. with respect to the gas sold to 
Tennessee (page 3, mimeo ed.). 


“a settlement rate of 16.75¢ per Mef plus reimburse- 
ment of the charges Pure has to pay for transportation. 
Pure has agreed to charge only that amount it actually 
has to pay for the transportation of the gas onshore. 
and to make any necessary filing in the future to re- 
flect any change that may be made therein.” (Empha- 
sis supplied) 


Pure’s FPC Gas Rate Schedule No. 40, as amended by Sup- 
plement No. 9, to comply with the above-described settle- 
ment agreement, provides “The price to be paid * * * for 
Buyer * * * shall be the sum of 


all gas delivered to 
(2) and (b) below: 


“(a) “ee « 


“(b) The average payment in cents per Mef paid to 
The Jupiter Corporation by The Pure Oil Company 
for gas transported, which shall be determined monthly 
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by dividing the total payment made by The Pure Oil 
Company to The Jupiter Corporation by the total gas 
volume on which such payment is based computed at 
15.025 pounds per square inch absolute. In no event will 
the payment be based upon a price greater than four 
cents (4¢) per Mef for the first sixty-two thousand, 
five hundred (62,500) Met per day and three cents (3¢) 
per Mef on additional volumes.” 


Pure’s interest in the above contract was acquired by Union 
in July, 1965 and by Commission order dated January 20, 
1966, Pure’s FPC Gas Rate Schedule No. 40, described 
above, Was renumbered Union's FPC Gas Rate Schedule 
No. 120. 

(3) 


Prior to the issuance of the Commission order on June 
28, 1966, in the instant docket, Jupiter’s FPC Gas Rate 
Schedule No. 7, under which [3443] Jupiter transported 
gas produced by Union from the Rollover Field, provided 
a rate of approximately 3.4¢ per Mef for the transportation 
of such gas. However, by order issued June 28, 1966, the 
Commission accepted an amended settlement proposal of 
Jupiter that its transportation charge for gas transported 
from the Rollover Field to Tennessee’s system for the 
account of Union be reduced to one cent (1.0¢) per Mef. In 
said June 28, 1966 order, the Commission noted that Jupiter 
“currently charges 3.4¢ per Mcf for transporting gas for 
Union * * * ” (mimeo, p. 1), and stated that “Jupiter will 
file a proposed rate schedule providing for a charge of 1.0¢ 
per Mef (at 15.025 psia) for transporting gas for Union 
* * *” Tn this connection, the Commission also pointed out 
that the proposed settlement would accomplish, inter alia, 
(1) “a reduction in Jupiter’s transportation rate of approx- 
imately 65 percent which would effect an immediate reduc- 
tion in Tennessee’s purchased gas costs of over $1,000,000 
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annually without further litigation” and (2) “establishment 
of a firm transportation rate of 1.0¢ per Mcf™ (nameo, p. 3). 


(4) 


Pursuant to said order of June 28, 1966, Jupiter, on 
July 13, 1966, filed a change in rate to its FPC Gas Rate 
Schedule No. 7 reducing to one cent (1.0¢) per Mef the 
transportation charge for natural gas delivered to Tennes- 
see for the account of Union from the Rollover Field effec- 
tive May 15, 1966. The Commission accepted this change in 
rate by letter dated August 15, 1966. 


[3444] 
(5) 


Based on information and belief, it is Tennessee’s under- 
standing that despite the foregoing. Jupiter has not com- 
plied with said order but has continued to charge Union an 
average rate of approximately 3.4¢ per Mef under its said 
FPC Gas Rate Schedule No. 7 for transportation of the 
gas from the Rollover Field. Union in turn has sought to 
charge Tennessee an average rate of 3.4¢ per Mef, stating 
in its invoice by way of explanation that “Transportation 
charge shown above represents actual rate paid to Jupiter 
for gas delivered during the month involved.” A copy of 
a typical invoice submitted by Union to Tennessee is at- 
tached as an Appendix hereto. 


WHEREFORE, to implement the clear terms and pur- 
poses of the above settlements and orders and reflect lawful 
charges under Jupiter's Rate Schedule No. 7, Tennessee 
respectfully requests that the Commission issue an order 
or orders directing Jupiter to charge for gas transported 
from the Rollover Field, Offshore Vermilion Parish, Lou- 
isiana for the account of Union since May 15, 1966 no 
more than the one cent (1.0¢) rate provided in Jupiter's 
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FPC Gas Rate Schedule No. 7 as revised pursuant [3445] 
to the Jupiter settlement approved by Commission order 
issued June 2S. 1966 and directing Union to charge Ten- 
Nessee No more than 1.0¢ per Mef for the transportation 
of gas pursuant to Union's FPC Gas Rate Schedule No. 
120. as supplemented, and for such other and further relief 
vs may be appropriate. 


Respectfully submitted, 


TENNESSEE GAS PIPELINE 
COMPANY, 


A DIVISION OF TENNECO INC. 
= Roy C. ALLETaG 
Roy C. Alletag 
Attorney 

W.C. Braden. Jr. 

Roy C. Alletag 

P. O. Box 2511 

Houston. Texas 77001 


Attorneys for 
Tennessee Gas Pipeline Company, 
A Division of Tenneco Ine. 


May 31, 1967 
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[3447] 


CONFORMED COPY 
INVOICE 
UNION OIL OF CALIFORNIA 
800 Prudential Building 
HOUSTON, TEXAS 77025 
DATE March 17, 1967 
Tennessee Gas Pipeline Company 
P. O. Box 2511 
Houston, Texas 77001 
We charge you for gas deliveries during January. 1967 
from Rollover through Jupiter's Lake Arthur Station 
Cameron Parish, Louisiana: 


** Jupiter Transportation 


Charc ei rercrrcnecncrcee 96,445.87 3.377632 
Mef Tenn. Gas Trans. 
Contr. Quan. ——........... 2,855,429 
Plus Base Price ............ 16.75¢ 
ROTA er nce 20.127632 
*2,804,213 Mef @15.025 
20 TE ZCS 2 ncwvercecenssens $564,421.67 


Mef @ 15.025 
2,858,692 per Union Meters 
1,897,025 per Phillips Meters 
4,755,717 Total per Field Meters 
4,750,288 Total as Tailgate Jupiter Plant 
2,858,692 X 4.750.288 = 2.855.429 
4.755.717 

Less Plant Shrinkage 51.216 

Gross Del. to Tenn. Gas 2.804.213 

* Above column volume computed as follows: 
** Transportation charge shown above represents actual rate paid 
to Jupiter for gas delivered during the month involved. 
. e e e 
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CAPTION 
[3451] 


UNITED STATE OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of } Docket Nos. 
THE JUPITER CORPORATION RI63-212, et al. 
THe Prre Om Compayy. et a/. { G-16790, et al. 


ANSWER OF UNION OIL COMPANY OF CALIFORNIA 
TO PETITION OF TENNESSEE GAS PIPELINE 
COMPANY, A DIVISION OF TENNECO INC., 
FOR AN ORDER DIRECTING THE JUPITER 
CORPORATION AND UNION OIL COMPANY OF 
CALIFORNIA TO COMPLY WITH COMMISSION 
ORDERS IN THE ABOVE PROCEEDING 


COMES NOW, Union Oil Company of California (Un- 
ion). pursuant to Section 1.9 of the Commission’s Rules of 
Practice and Procedure, and answers the Petition filed by 
Tennessee Gas Pipeline Company, a division of Tenneco 
Inc. (Tennessee) for an order directing The Jupiter Cor- 
poration (Jupiter) and Union to comply with Commission 
orders in the above proceedings. 


As and for its answer, Union states as follows: 
J 


Except as to such allegations as are hereinafter spe- 
cifieally admitted, Union denies each and every material 


allegation set forth in Tennessee’s Petition. 


IJ 
Union, successor in interest to The Pure Oil Company 
(Pure) 


1 Union Oil Company of California succeeded to the interest of 
The Pure Oi] Company on July 16, 1965. 
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[3460] 


relationships with Jupiter and with Tennessee are quite 
different from those of Union. Apparently such producers 
sell their gas to Jupiter at the offshore platform, and the 
services by Jupiter of separation of the condensates trans- 
ported with gas then owned by Jupiter for redelivery back 
to such producers onshore are performed “free of cost and 
expense to Phillips and Kerr-McGee.” (page 6, Application 
for Rehearing). It is further stated by these producers that 
the only compensation to Jupiter for this service is the 
price that Jupiter is to receive from Tennessee under Jupi- 
ter’s Rate Schedule No. 8. Such is not the case with Union 
in its separate contractual relationships with Jupiter and 
Tennessee although, it is submitted, the end result is the 
same as a result of Tennessee’s reimbursement of this out- 
of-pocket expense to Union. 


In response to the application for rehearing referred to 
above, the Commission issued its order clarifying its prior 
order and denying rehearing on August 22, 1966, and therein 
stated as follows (page 1, memo ed.) concerning Jupiter's 
reservation and the Commission's earlier response thereto: 


“Phillips-Kerr-MeGee state that the quoted sentence 
seems to imply that there are contractual “arrange- 
ments” between Jupiter and the producers (Phillips- 
Kerr-MeGee and Union Oil Company of California) 
which remain open for negotiation. They contend that 
if that is implied, the Commission has erred beeause 
the firm contractual arrangement entered into by the 
parties with respect to such transportation is still in 
force. 


“The quoted sentence neither implies that further 
contractual arrangements are open for negotiation nor 
requires that further negotiations be held. That sen- 
tence merely indicates that we are not now determining 
the claimed rights of any party on this matter. 
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Accordingly, it is our view that the Phillips-Nerr- 
MeGee request that we strike the quoted sentence from 
our order should be denied.” 


On November 14. 1966, Union received Jupiter's first 
post-settlement [3461] invoice using the rate of 1.0¢ per 
Mef and purporting to be tendered per the terms of Union’s 
Hydrocarbon Gathering and Separating Agreement. In 
View of the reservation made by Jupiter purporting to 
enable it to charge Union separately for services rendered 
under the Hydrocarbon Gathering and Separating Agree- 
ment relating to condensate and liquid hydrocarbons, and 
failing to receive oral clarification from Jupiter as to its 
intentions In this regnard, Union, by letter to Jupiter dated 
November 25, 1966, returned Jupiter’s invoice and stated, 
in part, as follows: 


“If it is now the desire of Jupiter to modify Section 7 
of the aforementioned Hydrocarbon Gathering and 
Separating Agreement to provide for the flat rate of 1 
cent per Mecf as used per your invoice No. 2729, we 
would be happy to entertain a proposed amendment to 
this agreement by which this rate is substituted in lieu 
of the compensation rates now set forth in Section 7.” 


In response to Union's letter of November 23, 1966, Jupiter 
by letter dated December 6, 1966, responded by submitting 
two invoices and stating as follows in regards thereto: 


«“* * * The first (invoice) covers the transportation of 
gas and, pursuant to our FPC Gas Rate Schedule No. 7, 
Supplement No. 5, the amount invoiced on this item is 
calenlated on the basis of $0.01 per MCF of eas trans- 
ported at 15.025 PSIA. 


“The second covers all other services provided for in 
our Agreement except transportation of gas and com. 
pression. This second invoice is calculated on the basis 
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of the difference between (a) $0.01 per MCF of gas 
, transported and (b) the rates of compensation set 
forth in Section 7 of our Agreement covering al] serv- 
ices to be rendered by us under said Agreement, in- 
cluding the transportation of gas.” 


By letter dated December 12, 1966, Union returned Jupi- 
ter’s two invoices and stated as follows, in pertinent part: 


“It was not our intent nor the purpose of our recent 
[3462] letter to solicit from Jupiter the two in leu in- 
voices, in each of which vou have used “rates of com- 
pensation” not provided for in our agreement. Section 
7 of the agreement sets forth the rate of compensation 
to be applied to the volumes indicated therein and this 
single rate, although expressed in terms of “cents per 
Mef,” is the compensation provided in our agreement 
for services rendered in connection with “both” gas 
and condensate delivered to you under the agreement. 


“While we do not object to any allocation of the total 
compensation rate that Jupiter may elect to make for 
its internal or non-contractual purposes, Union cannot 
affirm such allocation when submitted by invoice or in- 
voices purporting to be made pursuant to its agreement 
with Jupiter. It would be equally unacceptable to Union 
to pay an invoice on which any such extra-contractual 
allocation is noted or referenced. Therefore, we request 
that Jupiter resubmit its revised invoice showing the 
compensation rate set forth in Section 7 of the agree- 
ment applied to the applicable volume for the period 
covered. Upon receipt of such resubmitted invoice, we 
will promptly remit our check in payment thereof. 


“Your invoices No. 2729 and No. 2729-A are returned 
to you herewith.” 
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Finally, on January 20, 1967, Jupiter submitted invoices 
for separate months and used the total compensation rates 
set forth in the Hydrocarbon Gathering and Separating 
Agreement dated January 2, 1957, These invoices, and 
similar invoices tendered prior to the time of the filing of 
Tennessee's Petition in this matter, have been duly paid 
by Union. 


Upon payment of Jupiter’s invoices as referred to above, 
Union tendered its supplemental invoices to Tennessee for 
reimbursement of these payments pursuant to the filed rate 
established under Union’s FPC Gas Rate Schedule No, 120. 
Tennessee has refused to pay any of these invoices tendered 
by Union. 

V. 

As set forth herein. Union is entitled to full reimburse- 
ment from [3463] Tennessee for all payments made to Jup- 
iter under its Hydrocarbon Gathering and Separating 
Agreement, and such reimbursement is an integral part of 
Union’s approved rate on file with the Commission in its 
FPC Gas Rate Schedule No. 120. Union’s relationship with 
Jupiter and Tennessee regarding such payments is that of 
a conduit. and this was the clear intention of these parties 
as well as the Commission in all matters relating to this 
sale to Tennessee. It is submitted that Tennessee is in 
error in looking to the “filed effective rate” under Jupiter’s 
FPC Gas Rate Schedule No. 7 (to which it is not privy), 
rather than to Union’s “filed effective rate” established 
by the Pure Settlement and now the approved rate under 
Union’s FPC Gas Rate Schedule No. 120, in assessing the 
magnitude of the rate to be paid to Union for gas delivered 
to Tennessee under said rate schedule. 


It is submitted that both contractually and pursuant to 
the “filed rate doctrine” Tennessee is obligated to reim 
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burse Union in full for all payments made by Union to 
Jupiter under Section 7 of the Hydrocarbon Gathering 
and Separating Agreement. That Agreement provides for 
a single payment for all services, and Tennessee has no 
more right to tender Union reimbursement for only a por- 
tion than does Jupiter to invoice Union separately for so- 
called jurisdictional and non-jurisdictional services. 


In its settlement proposal which the Commission ap- 
proved, Union agreed to accept the role of a conduit and 
thus disassociate itself economically from any change in 
Jupiter’s charges. It cannot and will not permit that role 
to be altered. 


It is thus Union's position that if the Commission de- 
clines to fix the full compensation recoverable from it by 
Jupiter and Jupiter continues [3464] to bill Union for the 
3.4¢ per Mef (approximate) rate set forth in Section 7 of 
the Hydrocarbon Gathering and Separating Agreement. 
Tennessee has an obligation under its contract with Union 
and under Union's filed rate to reimburse Union for the 
full 3.4¢ per Mef. 


Because of the filing of Tennessee’s Petition and its re- 
fusal to honor Union’s invoices, Union has temporarily 
suspended all payments to Jupiter in order to give the 
Commission an opportunity to act to resolve the problem 
without further enlargement of the sums in dispute. 


Union’s position is that its settlement agreement may 
not. be legally abrogated. Tennessee must pay Union in 
accordance with the latter's field rate irrespective of any 
filings made by Jupiter from whom Tennessee does not 
purchase Union’s gas. 


Having discussed the legal aspects of the controversy, 
we should like to comment briefly on the equities involved. 
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It is clear from a review of the examiner's decision and 
the Commissions’ order approving the Jupiter settlement 
at Docket No. R1I65-212 that the rate ordered was based 
upon cost-of-service considerations in which no allocation 
of so-called jurisdictional and non-jurisdictional services 
and costs were made. It is equally apparent that the ex- 
aminer and the Commission could not justify Jupiter's 
charges, yet the Commission did noting to require Jupiter 
to reduce its charges to Union nor to permit Jupiter to 
make a segregation of jurisdictional from non-jurisdic- 
tional services. 


As the order approving Pure’s settlement shows. Pure’s 
Rate Schedule No. 40 (Union’s Rate Schedule No. 120) 
was recast to reduce Pure’s Rollover price to 16.75¢ per 
Mecf plus charges actually paid Jupiter. Thus Pure was 
[3465] financially unconcerned with any future change in 
the Jupiter charges. Any reductions would automatically 
flow through to Tennessee and Pure’s rate would be un- 
affected. Whatever may have been the Commission’s in- 
tent, Jupiter declines to accept a reduction in revenues but 
apparently desires that Union or Tennessee absorb the 
portion of Jupiter’s rate which is in excess of one cent 
per Mef. 


Perhaps because the Commission felt such a controversy 
would never arise, the problem created by Jupiters’ at- 
tempted “reservation of rights” was not decided when 
raised by Phillips and Kerr-McGee on petition for rehear- 
ing of the order approving Jupiter’s settlement. If the 
problem was speculative and inchoate, then it certainly is 
no longer. It could be resolved by appropriate findings of 
the Commission with an order requiring Jupiter to amend 
Section 7 of the Hydrocarbon Gathering and Separating 
Agreement and to file a rate schedule amendment provid 
ing for a rate per Mef for all services performed under 
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Jupiter's Rate Schedule No. 7, and directing Tennessee to 
pay Union's filed rate which would continue to include 
whatever rate Jupiter charges Union for such services. 

In view of the facts set forth herein, it is respectfully 
submitted that the relief sought by Tennessee in its Peti- 
tion is erroneously conceived as being a complete and final 
solution to the “problems” presented. Should the Commis- 
sion issue an order “directing Jupiter to charge for qus 
transported from the Rollover Field * * * for the account 
of Union since May 15, 1966 no more than one cent (1.0c) 
rate provided in Jupiter’s FPC Gas Rate Schedule No. 7 
as revised pursuant to the Jupiter settlement approved br 
the Commission’s order issued June 28, 1966" (Petition. 
pages 5 and 6), the situation would be precisely the same 
us it is now in that it is Jupiter’s claimed right to charge 
for services not relating to “aas” and the right of Union 
to receive from [3466] Tennessee full reimbursement of 
the total charges made by Jupiter that is in issue. If, cou- 
pled with such an order directed to Jupiter. Union should 
be required to reduce its filed rate below that amount which 
would result in full reimbursement for a/] payments made 
by Union to Jupiter, such requirement by the Commission 
would, in effect, be a reduction in Union's settlement rate 
previously approved by the Commission. 


In the absence of such an order, Tennessee must reim- 
burse Union for the full 3.4¢ per Mef (approximately) 
which Jupiter is invoicing for services under Section 7 of 
the Hydrocarbon Gathering and Separating Agreement. 


Therefore, Union respectfully urges that the Commission 
deny the requests of Tennessee as set forth in its Petition 
and that it direct Tennessee to reimburse the amounts in- 
voiced by Union which reflect Union's actual payments to 
Jupiter and which are reimbursable to Union as an integral 
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part of its effective rate on file with the Commission in 
Union’s FPC Gas Rate Schedule No. 120, as supplemented. 


Respectfully submitted, 


UNION OIL COMPANY 
OF CALIFORNIA 


Orig. Signed By 
George C. Bond 
George C. Bond 
Assistant Counsel 
L. A. Gibbons 
George C. Bond 
Henry B. Eubank 
Union O1! Company of California 
Union Oil Center 
Los Angeles, California 90017 
John C. Snodgrass 
Vissox, Erxins, Weems & SEaRLS 
First City National Bank Building 
Houston, Texas 
Attorneys for Union Oil Company 
of California 
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CAPTION 
[3470] 
BEFORE THE 
FEDERAL POWER COMMISSION 

7 Docket Nos. 
In the Matters of RI63-212. et al. 

a =e oes : be DoceedNos 
HE Pure Om Company.) ET AL G-16790. et al. 


RESPONSE OF THE JUPITER CORPORATION TO 
PETITION OF TENNESSEE GAS PIPELINE COMPANY 


The Jupiter Corporation (Jupiter), in response to the 
Petition of Tennessee Gas Pipeline Company, a Division 
of Tenneco Ine. (Tennessee) For An Order Directing 
Jupiter Corporation and Union Oil Company of California 
To Comply With Commission Orders in the Above Pro- 
ceedings, filed on June 1, 1967, by Tennessee, hereby states 
that it believes that Tennessee’s request for relief, insofar 
as it related to Jupiter's billing and collection practices and 
policies, is superfluous, since Jupiter's practices and policies 
are already consistent with the request of Tennessee. In 
further explanation thereof, Jupiter states: 


1. On June 26, 1967, the Commission approved settle- 
ment of Jupiter’s rate proceedings in Docket No. RI63-212. 
That settlement provides, inter alia, that Jupiter's rate to 
Union Oil Company of California (Union), for Jupiter's 
service of gathering Union’s natural gas offshore, and de 
livering it [3471] onshore to Tennessee, shall be l¢ per 
Mef. The underlying promise of said settlement is that 
such handling of natural gas is a jurisdictional serviee. 


1 Union Oi] Company of California is now successor in interest to 
The Pure Oil Company. 


Slt 


2. Jupiter has made it clear to Union that Jupiter is 
oilling Union at the rate of le per Met of natural gas 


received from Union and delivered to Tennessee. 


Jupiter's total billings to Union are at the contractual 
rate of approximately 3.4¢. But -Tupiter has also made it 
clear to Union that only le per Met is charged, and charge- 
zble, relative to natural gas; that Jupiter performs clearly 
non-jurisdictional services for Union: and that while the 
settlement of Jupiter's rate case has not altered Union's 
total contractual obligations to pay the full contractual 
rate of approximately 3.4¢ for the total service performed 
pv Jupiter for Union, said settlement has limited the charge 
which Jupiter can make for jurisdictional natural gas ser- 
vice to le per Mef. 


Specifically, Jupiter billed Union, for the month of Octo- 
per, 1966, by use of one invoice (attachment A) at the rate 
or l¢. stated as being “for transportation of gas from the 
Rollover Field...” and a second invoice (attachment .\, 
page 2) at the rate of 2.4¢, stated as being “for services 
rendered, other than transportation of gas. The services to 
[3472] which this invoice applies includes the gathering of 
condensate and the separating of condensate from gas and 
the performing of all other services provided for under our 
agreement .. .° Those invoices were accompanied by a 
letter, dated December 6, 1966, from Jupiter, which sect 
Torth the fact that one invoice covered “the transportation 
ot gas”, while the other “covers all other services pro- 
vided for in our agreement”, (Exhibit B). (This was done 
after Union had sent back, with cover letter (attachment 
C), a l¢ invoice (attachment D) of Jupiter on the grounds 
it did not conform to the proper contractual charge.) Union 
then rejected the separate l¢ and 2.4¢ invoices, by letter 
dated December 12, 1966, which stated that Union would pay 
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Jupiter the full contractual charge if Jupiter would put its 
billing in the form of one invoice (attachment E). 


Jupiter then billed Union for the months of October, 1966 
(and for the months of November and December. 1966) in 
one invoice, for each month, computed at the rate of 3.4v 
per Mef (attachment F), and has done so since. Union paid 
such invoice and paid each such invoice of Jupiter there- 
after until the billings for the months of April and May, 
1967, which invoices are unpaid. 


Jupiter accompanied its 3.4¢ invoices for the months of 
October, November and December, 1966, with a letter 
(attachment G) in which Union was informed that Jupiter 
would “continue [3473] its billing to Union, relative to the 
contract of January 2, 1957 between the corporate prede- 
cessors of those corporations, in the form of one invoice”. 
pursuant to Union’s request in its letter of December 12, 
1966. At the same time, Jupiter also sent to Union a copy of 
the Commission's order approving the settlement of Jupi- 
ter’s rate case, with a letter calling such order to Union's 
attention. (attachment H) 


3. Jupiter, until receipt of Tennessee's Petition herein. 
was not informed as to the level of Union’s billing to Ten- 
nessee or of Tennessee’s payments to Union. 


4. The Tennessee Petition herein raises not only the re- 
quest that Jupiter should charge only le per Mef for the 
gas of Union which it carries (which Jupiter is now charg- 
ing), but also that Union should charge Tennessee, in total, 
1¢ per Mef. This latter request raises questions of inter- 
pretation of the Commission’s order in Union's own rate 
settlement, in Docket No, G-16790, et al. including the ques- 
tion of whether the Commission intended to, or, indeed, 
could, order and authorize Union's predecessor to collect 
for non-jurisdictional services which Union receives rela- 
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tive to the condensate owned by Union and carried for 
Union by Jupiter. 


Union's Answer filed herein, its letters to Jupiter [3474] 
(see attachments hereto) and its payment of Jupiter’s in- 
voices, shows that Union recognizes that it is contractually 
obligated to pay Jupiter a charge which averages approxi- 
mately 3.4¢ per Mcf. Union suggests, at page 15 of its 
Answer, that the Commission could enter “an order requir- 
ing Jupiter to amend Section 7 of the Hydrocarbon Gather- 
ing and Separating Agreement and to file a rate schedule 
amendment providing for a rate per Mef for all services 
performed under Jupiter’s Rate Schedule No, 7.” Over and 
above the fact that such a suggestion, if followed, would 
involve the Commission in an effort to set the level of com- 
pensation for non-jurisdictional services, Union’s sugges- 
tion is also confusing because the referred to “Hydrocar- 
bon” contract between Jupiter and Union already set a rate 
for all services. What the Commission’s order in Jupiter's 
rate proceeding has done is to act upon the portion of those 
~ervices under that contract which the Commission found 
to be jurisdictional (the carrying of gas), and to specify 
the level of charge which may he collected for such juris- 
dictional service, 


Union itself recognizes the fatal flaw in its “suggestion,” 
because Cnion does not go on to request such an order. 
Instead, Union requests that Tennessee reimburse Union 
for “Union’s actual payments to Jupiter,” presumably in- 
eluding the charge for the delivery of Union’s condensates, 
ete, 


[3475] 


WHEREFORE, in view of the foregoing, Jupiter sub- 
mits that the Petition of Tennessee be denied, insofar as 
it pertains to Jupiter and requests that Jupiter be directed 
“tg charge for gas transported from the Rollover Field, 


, 
| 
| 
| 
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Offshore Vermilion Parish, Louisiana for the account of 
Union since May 1, 1966, no more than the one cent (1.0¢) 
rate provided in Jupiter’s FPC Gas Rate Schedule No. 7 
as revised pursuant to the Jupiter Settlement”, on the 
basis that Jupiter has already been so ordered by this 
Commission, and has complied and is complying with such 
order. The remainder of Tennessee’s request for relief, 
Jupiter submits, seems to properly raise for Commission 
consideration and decision, the indicated question of inter- 
pretation of the terms of Union's rate settlement: that is. 
whether Union’s charge to Tennessee is to be based on the 
full level of Jupiter’s contractual charge for services to 
Union, or only upon the portion charged for the carrying 
of the natural gas which Tennessee receives. 


Respectfully submitted. 
THE JUPITER CORPORATION 


‘s’ Howarp R. Kovex 
Howard R. Koven 
Vice President and General Counsel 
Suite 1130 
208 South LaSalle Street 
Chicago, Illinois 


/s/ Wrutam W. Brackett 
William W. Brackett 
Room 1900 
122 South Michigan Avenue 
Chieago, Illinois 


June 28, 1967 
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Attachment A 
[3478] 
INVOICE 
THE JUPITER CORPORATION 
OIL AND GAS DIVISION 
510 Capitan Nationat Bank BvuILpine 
HOUSTON, TEXAS 77002 
Union Oil Company of California Date December 6, 1966 
Gas Accounting Department 


P.O. Box 3386 Invoice No. 2729 
Houston, Texas 


ITEM AMOUNT 
Net Payment: 10 Days 


To invoice you for transportation of gas from the Roll- 
over Feld, Vermilion Parish, Louisiana, for the month of 
October, 1966, pursuant to our FPC Gas Rate Schedule 
No. 7, Supplement No. 5: 


Total Volume Transported 
2,890,240 Mef @ 15,025 Psia @ $0.03 or 


Tota! Volume Transported 
2,600,330 Mcf @ 16.7 Psia @ $0.033348 ..00.000.005 $28,942.20 
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[3479] 
INVOICE 


THE JUPITER CORPORATION 
HOUSTON, TEXAS 77002 
OIL AND GAS DIVISION 


510 CapiTaL NaTIONAL Baxk BUILDING 
Hovstox, Texas 77002 


Union Oil Company of California Date December 6. 1966 
Gas Accounting Department 

P. O. Box 3386 Invoice No. 2729-A 
Houston, Texas 


ITEM AMOUNT 


Net Payment: 10 Days 


In accordance with the request contained in 
your letter of November 23, 1966, to invoice 
you for service rendered. other than the 
transportation of gas. The services to which 
this invoice applies includes the gathering 
of condensate and the separating of conden- 
sate from gas and the performance of all other 
services provided for under our agreement 
dated January 2, 1957, except the transpor- 
tation of gas, and exclusive of compression, 
during the month of October, 1966 ................ $68,482.70 
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[3480] 
Attachment B 
December 6, 1966 
Union Oil Company of California 
P. O. Box 3326 
Houston. Texas T7001 


Attention: Mr. Charles T. May 
Gentlemen: 


We have your letter of November 23, 1966, returning our 
Invoice No. 2729, in which letter you request that we submit 
our invoice for the same period covered by Invoice No. 
2729 using the rates of compensation set forth in Section 7 
of our Agreement dated January 2, 1957. 


In accordance with your request, we are submitting two 
invoices. The first covers the transportation of gas and, 
pursuant to our FPC Gas Rate Schedule No, 7, Supplement 
No. 5, the amount invoiced on this item is calculated on the 
basis of $0.01 per MCF of gas transported at 15.024 PSTA. 

The second covers all other services provided for in our 
Agreement except transportation of gas and compression. 
This second invoice is calculated on the basis of the differ- 
enece between (a) $0.01 per MCF of gas transported and 
(b) the rates of compensation set forth in Section 7 of our 
Agreement covering all services to be rendered by us under 
said Agreement, including the transportation of gas. 


Very truly yours, 
THE JUPITER CORPORATION 
R. C. Kolbye 


Assistant Secretary-Treasurer 


RCK de 
Enclosures 
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[3481] 
Attachment C 


UNION OIL COMPANY OF CALIFORNIA 
800 Prudential Building 
Hovston, Texas 77025 


November 23, 1966 


The Jupiter Corporation 
510 Capital National Bank Bldg. 
Houston, Texas 77002 


Attention: Mr. R. C. Kolbye 
Gentlemen: 


Re: Jupiter's Invoice No. 2729 


We are in receipt of the subject invoice dated November 
14, 1966 indicating an amount due based upon a transporta- 
tion charge of 1 cent per MCF. This invoice purports to 
be tendered per the terms of our contract dated January 2, 
1957 which governs transportation and separation of gas 
and condensate produced in our Rollover Field. Vermilion 
Parish, Louisiana. 


As you know, Section 7 of our Hydrocarbon Gathering 
and Separating Agreement dated January 2, 1957 sets forth 
the compensation rates to be paid for the services you 
render to us. In view of your use of a compensation rate 
not provided for in our agreement referred to above, we 
return to you herewith the captioned invoice and request 
that you submit your invoice for the same period using the 
rates of compensation set forth in Section 7 of the agree- 
ment. 


If it is now the desire of Jupiter to modify Section 7 
of the aforementioned Hydrocarbon Gathering and Sepa- 
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mm 
rating Agreement to provide for the flat rate of 1 cent per 
MCF as used per your invoice No. 2729, we would be happy 
to entertain a proposed amendment to this agreement by 
which this rate is substituted in lieu of the compensation 
rates now set forth in Section 7. 


Very truly yours, 
UNION OIL COMPANY OF CALIFORNIA 


s/ CuHas. T. May 
Chas. T. May 


CTM :ew 
Enclosure 
[3482] 
INVOICE 


THE JUPITER CORPORATION 
OIL AND GAS DIVISION 
510 CapitaL NaTIonaL BANK BUILOING 


HOUSTON, TEXAS 77002 


Union Oil Company of California Date 


Gas Accounting Department November 14, 1966 
P.O. Box 3326 
Houston, Texas INVOICE NO. 2729 


NET PAYMENT: 10 DAYS 
ITEM AMOUNT 
To invoice you for transportation of gas from the Roll- 
over Field, Vermilion Parish, Louisiana, for the month of 


October, 1966 per our contract dated January 2, 1957 


Total Volume Transported 
2,890,220 Mef @ 15.025 Psia @ $.01 .............. $28,902.20 
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[3483] 


UNION OIL COMPANY OF CALIFORNIA 
800 Prudential Building 
Houston 25, Texas 
December 12, 1966 


Re: Jupiter's Invoice 
Nos. 2729 and 2729-A 
The Jupiter Corporation 
510 Capital National Bank Building 
Houston, Texas 


Attention: Mr. R. C. Kolbye 
Assistant Secretary-Treasurer 


Gentlemen: 


We wish to acknowledge receipt of your letter dated 
December 6, 1966, with which you submitted two invoices, 
one covering the “transportation of gas” and the other 
covering “all other services, except compression”, provided 
for in our hydrocarbon gathering and separating agreement 
dated January 2, 1957. The subject invoices were tendered 
to us in lieu of your original invoice No. 2729 dated Novem- 
ber 14, 1966, which was returned to you with our letter of 
November 25, 1966. 


It was not our intent nor the purpose of our recent letter 
to solicit from Jupiter the two in lieu invoices, in each of 
which you have used “rates of compensation” not provided 
for in our agreement. Section 7 of the agreement sets forth 
the rate of compensation to be applied to the volumes indi- 
cated therein and this single rate, although expressed in 
terms of “cents per Mef”, is the compensation provided in 
our agreement for services rendered in connection with 
“both” gas and condensate delivered to you under the 
agreement. 
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While we do not object to any allocation of the total 
compensation rate that Jupiter may elect to make for its 
internal or non-contractual purposes, Union cannot affirm 
such allocation when submitted by invoice or invoices 
purporting to be made pursuant to its agreement with 
Jupiter. Ir would be equally unacceptable to Union to pay 
an invoice on which any such extra-contractual allocation 
is noted or referenced. Therefore, we request that Jupiter 
resubmit its revised invoice showing the compensation rate 
set forth in Section 7 of the agreement applied to the appli- 
eable volum+ for the period covered. Upon receipt of such 
resubmitted invoice, we will promptly remit our check in 
parment thereof. 


[3484] 
The Jupiter Corporation 
Attention: Mr. R. C. Kolbye 
Page 2. 
You invoices No. 2729 and No. 2729-A are returned to 
you herewith. 
Yours very truly, 


UNION OIL COMPANY 
OF CALIFORNIA 


By /s/ Cuas. T. May 
Chas. T. May 
CTM ‘ts 
Enels. 


cc — Mr. Henry B. Eubank 
Union Oil Company of California 
Los Angeles, California 
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Attachment F 


Page 1 


INVOICE 
THE JUPITER CORPORATION 


OIL AND GAS DIVISION 
510 Capitan NATIONAL Bank BvuILoinc 


Hovston, Texas 77002 


Union Oil Company of California Date November 14, 1966 
Gas Accounting Department 

P. O. Box 3326 

Houston, Texas 


Please remit to: Philip Rootberg 
Financial Vice President 
The Jupiter Corporation 
10 South LaSalle Street 
Chicago, Illinois 60603 


Net payment: 10 days 
ITEM AMOUNT 
To invoice you for service relative to the Roll- 
over Field, Vermilion Parish, Louisiana, for 
the month of October, 1966 for contract dated 


January 2, 1957 between corporate predeces- 
sors of Jupiter and Union. 


Volume For Billing 


2,890,220 MCF at 15,625 Psia 
(1,937,589 at 16.7 Psia x $.S4........ $77,500.00 


( 642,831 at 16.7 Psia x .09 ............ 19.884.90 $97,384.90 
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Attachment F 
Page 2 
INVOICE 


THE JUPITER CORPORATION 


OIL AND GAS DIVISION 
510 Capital National Bank BUILDING 


Hovstox. Texas 77002 


DATE December 30, 1966 


Union Oil Company of California 

Gas Accounting Department 

P. O. Box 3326 

Houston, Texas 

Please Remit To: Philip Rootberg 
Financial Vice President 
The Jupiter Corporation 
10 South LaSalle Street 
Chicago, Illinois 60603 

Net payment: 30 days 
ITEM AMOUNT 

To invoice you for services relative to the Roll- 

over Field, Vermilion Parish, Lonisiana, for the 

month of November, 1966, per contract dated 

January 2, 1957 between corporate predecessors 

of Jupiter and Union. 

Volume For Billing 

2,874,235 MCF at 25.025 psia 

(3,075,000 at 15.7 Psia = $.04) $75,000.00 


( 740,935 at 16.7 Psia =$.03) 21,328.55 $95,328.56 
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[3487] 
INVOICE 
THE JUPITER CORPORATION 


OIL AND GAS DIVISION 
510 Capital NaTIonaL Baxk BurmLpIncG 


Houston, Texas 77002 


Date January 10, 1967 
Union Oi] Company of California 
Gas Accounting Department 
P. O. Box 3326 
Houston, Texas 


Please Remit to: Philip Rootherg 
Financial Vice President 
The Jupiter Corporation 
10 South LaSalle Street 
Chicago, Tlinois 68603 
Net Payment: 10 Days 


To invoice you for services relative to the Rollover Field. 
Vermilion Parish, Louisiana, for the month of December, 
1966 per contract dated January 2, 1957 between corporate 
predecessors of Jupiter and Unien. 


Volume Per Billing 

ITEM AMOUNT 
2,921,163 Mef at 15.625 Psia 
£937,000) at) 1634 baie xi$.03 — $77,500.00 


630,672 at 16.7 Psia x $.09............ 20,720.16 $98,220.16 
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Union Oil Company of California 
P. O. Box 3326 
Houston, Texas 77001 


Attention: Mr. Charles T. May 


Gentlemen: 


Pursuant to your request, in your letter of December 12, 
1966, that Jupiter continue its billing to Union, relative to | 
the contract of January 2, 1957 between the corporate pred- \ 
ecessors of those corporations, in the form of one invoice 
per month, there is submitted herewith single invoices for 


Attachment G 


January 20, 1967 


each of the following months: October, November and De- 


cember, 1966. 


Very truly yours, 


Philip Rootberg 
Financial Vice President 
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CAPTION 
[3544] 
UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of | DeckerNa 


Puiturs PetrroL—eum Company a 
68-111 


and Kerr-McGere Corporation | 


PETITION OF PHILLIPS PETROLEUM COMPANY 
AND KERR-McGEE CORPORATION FOR 
ORDER DIRECTING THE JUPITER CORPORATION 
TO PAY THE FILED RATE FOR PURCHASED GAS 


PHILLIPS PETROLEUM COMPANY (Phillips) and 
KERR-McGEE CORPORATION (Kerr-McGee) hereby 
petition the Commission to issue its order directing The 
Jupiter Corporation (Jupiter) to pay to Phillips (on be- 
half of Phillips and Kerr-McGee) the rate for natural gas 
provided in the filed rate schedules covering Phillips-Kerr- 
McGee’s sales to Jupiter from the Rollover Field. offshore 
Vermilion Parish, Louisiana. In support of such petition 
petitioners would show: 

(1) 

Phillips and Kerr-MeGee are both corporations organ- 
ized and existing under the laws of the State of Delaware. 
The principal place of business of Phillips is Bartlesville. 
Oklahoma, and of Kerr-MeGee, Oklahoma City, Oklahoma. 
The [3545] names, titles and mailing addresses of the per- 
sons to whom communications concerning this petition are 
to be addressed are: 


Phillips Petroleum  WKenneth Heady 
Company: Assistant General Attorney 
Phillips Petroleum Company 
Frank Phillips Building 
Bartlesville, Oklahoma 74003 
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Rerr-MeGee ivnn Adams 
Corporation: ‘ieneral Counsel 


Kerr-McGee Corporation 
Kerr-McGee Building 
Oklahoma City, Oklahoma 73102 


Phillips and Kerr-McGee are each independent producers 
of natural cas under the regulations of the Commission 
and are each engaged in exploration for and production 
of oi] and gas in numerous states. 


(2) 

Phillips and Kerr-McGee are joint owners of leases in 
the Rollover Field. offshore Vermilion Parish, Louisiana. 
Natural Gas produced from said field is sold at the off- 
shore platform to Jupiter under Phillips’ FPC Gas Rate 
Schedule No. 329 and Kerr-McGee’s FPC Gas Rate Sched- 
ule No. 56. The filed rate reflected in each of said rate 
schedules is 18.5¢ per Mef. Such rate was established by 
the Commission in its Opinion No. 470, Phillips Petroleum 
(ompany, 34 FPC 486, issned August 11, 1965. 


[3546] 
(3) 


By letter of June 29, 1967 (attached hereto as Exhibit 
A) Jupiter requested that Phillips-Kerr-McGee reduce the 
price for the Rollover Field from the authorized rate of 
18.5¢ per Mef to 17.1¢ per Mef, claiming the latter price to 
be the contractual rate. Phillips, however, billed Jupiter 
for the June 1967 deliveries at the filed rate of 18.5¢ per 
Mef (Phillips’ invoice covered Kerr-MeGee’s interest also). 
Upon receipt of Phillips’ invoice Jupiter, by letter dated 
July 26, 1967 (attached hereto as Exhibit B), inquired 
whether its June 29, 1967, letter had been taken into account 
in submitting the invoice for June 1967 deliveries. Phillips 
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replied by letter of August 2, 1967 (attached hereto as 
Exhibit C), stating that Jupiter’s June 29, 1967 letter had 
been considered but that the proper rate for the Rollover 
Field sale was 18.5¢ per Mef and requested payment at 
that rate. 


As of August 25, 1967, Jupiter has failed and refused to 
pay Phillips-Kerr-McGee the filed rate for gas delivered 
during the month of June 1967 (for which payment was due 
under the contract on August 4, 1967), Further, Jupiter has 
filed suit against Phillips and Kerr-McGee in the Cireuit 
Court of Cook County, Illinois, secking to recover alleged 
“overcharges” by [3547] Phillips-Kerr-McGee, alleging the 
proper rate to have been 17.le per Mef rather than 18.5¢ 
per Mef. A copy of Jupiter's Complaint in such action is 
attached as Exhibit D. 


Phillips-Kerr-McGee have moved to dismiss Jupiter's 
action on the ground that primary jurisdiction of any rate 
question is vested in the Federal Power Commission. Such 
motion is attached hereto as Exhibit E. 


Jupiter’s refusal to pay the filed rates to Phillips and 
Kerr-McGee for the Rollover Field gas and the aforemen- 
tioned action operate to deprive the latter of rates contrac- 
tually specified and lawfully prescribed by the Commission 
in Opinion No. 470. In addition, such refusal and suit con- 
stitute a violation of the Commission's order approving a 
rate settlement in The Jupiter Corporation, Docket No. 
RTI 63-212, issued June 28, 1966, 35 FPC 1091. 


Wherefore, Phillips-Kerr-MeGee request that the Com- 
mission enter its order determining that it has primary 
jurisdiction of the subject matter of the aforementioned 
suit, and enter its order directing The Jupiter Corporation 
to pay and continue to pay the lawful filed rate of 18.5¢ per 
Mef for gas purchased by Jupiter from the Rollover Field 


(3547) 
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until sueh time as such rate may be changed by lawful ac- 
tion of the Commission. Phillips-Kerr-McGee further re- 
quest that the Commission enter the latter order [3548] on 
an immediate. ex parte basis in order to maintain the status 
guo and to assure that petitioners will be paid for gas de- 
livered from the Rollover Field on a continuing, month-to- 
month basis. Such extraordinary order is required for two 
reasons, (1) payments for the Rollover Field gas for the 
vast 12-month period at the rate of 18.5¢ per Mef have been 
approximately $275,000) to $300,000 per month, a sum which 
petitioners cannot and should not be required to forego 
pending an answer, investigation and decision on this peti- 
tion: and (2) in light of the pleadings heretofore filed in 
The Jumter Corporation, Docket No, RI 63-212, by Jupiter 
and G. Burton Liese in response to the petition by Tennes- 
see for an order directing Jupiter to comply with certain 
Commission orders, there exists reasonable doubt concern- 
ing whether the management of The Jupiter Corporation 
will maintain such continuity as to be responsive to future 
Commission orders directing payment for past deliveries 
of gas. 


Respectfully submitted, 


PHILLIPS PETROLEUM COMPANY 
By John R. Rebnar, Attorney 


And on behalf of 


KERR-McGEE CORPORATION 


Lynn Adams, General Counsel 


Bartlesville, Oklahoma 
Augmst 25, 1967 
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[3553] 


STATE OF ILLINOIS —/ me 
County oF Cook j 
IN THE CIRCUIT COURT OF COOK COUNTY 
Tue JUPITER CORPORATION, 
a Delaware corporation, 
Plaintiff, 
vs. 
Puiiurps PETROLEUM CoMPAxy, \ No. 67112177 
a Delaware corporation In Law 
and 


Kerr-McGer CorporaTIoN, 
a Delaware corporation, 
Defendants J 
COMPLAINT 


THE JUPITER CORPORATION, a Delaware *orpora- 
tion, by its attorneys, complains against the Defendants, 
PHILLIPS PETROLEUM COMPANY, a Delaware cvr- 
poration and KERR-MecGEE CORPORATION, a Dela- 


ware corporation, and alleges: 


1. Plaintiff has its main office and principal places of 
business in Chicago, Illinois. 


2. Defendant PHILLIPS has its main offiee in Okla- 
homa, and is engaged in doing business in many States, 
ineluding I]linois. 


3. Defendant KERR-MeGEE has its main offiee in Ok- 
lahoma City, Oklahoma, and is engaged in doing business 
in many States, including Illinois. 


4. Plaintiff is owner and operator of a small under- 
water pipeline system, located offshore of Vermilion Par- 
ish, Louisiana, in the Gulf of Mexico. in what is known as 
the “Rollover Field.” This system was constructed by Ma- 
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rine Gathering Company. which, by merger, became the 
[3554] Commonwealth Oil Company. which, in turn, was 
merged into Plaintiff. Hereinafter. all actions of Plaintiff 
and those predecessor corporations will be referred to as 
acts of Plaintiff. 


>. Defendants are owners and operators of certain lease- 
nold interests to certain underwater areas in said “Roll- 
over Field”. 


ti. Since February 6, 1953, or shortly thereafter, Plain- 
tiff has accepted natural gas and condensate produced by 
Defendants from Defendants’ leaseholds into Plaintiff's 
Rollover Field system at offshore platforms and has de- 
livered the gas to Tennessee Gas Pipeline Company, now 
a division of Tenneco. Inc. (Tennessee), (or a predecessor 
corporation) and the condensate to Defendants. This trans- 
Ter of gas to Plaintiff is conducted pursuant to a contrast, 
which has been amended. which provides for sale by De- 
fendants to Plaintii? of the natural gas, but not the con- 
densate, accepted, carried and delivered by Plaintiff. (See 
Exhibits 1, 2. 3 and 4, hereto). 


7. The natural gas delivered to Tennessee is sold by 
Plaintiff to Tennessee pursnant to contract dated February 
6, 1952 (See Exhibit 5, hereto), which has been amended 
(See Exhibits 6, 7 and 8, hereto). 


*. The contract shown in Exhibit 1, hereto, as amended, 
provides that Plaintiff is to pay to Defendants for each Mef 
(oneé thousand cubie feet) of “contract quality”, an amount 
equal to the price per Mcf which Plaintiff receives from 
Tennessee for the natural gas produced by Defendants and 
sold by Plaintiff to Tennessee, less the amount of 3 cents 
per Mcf of “contract quantity”. If the amount of “contract 
quantity” is less than 30,000 Mcf per month, however, the 
3 cent figure shall be increased by fifteen one-hundredths 
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[3555] of one cent for each 1000 Mef or portion thereof by 
which the contract quantity during such month is less than 
30,000 Mcf. If the amount of the “contract quantity” is more 
than 30,000 Mcf per month, the 3 cent figure shall be 
decreased by two one-hundredths of one cent for each 1000 
Mef or portion thereof by which the contract quantity dur- 
ing such month is more than 30,000 Mef. 


9. Since June 1, 1966, Plaintiff has received payments 
from Tennessee at the level of 19.5¢ per Mef. 


10. Pursuant to the contract shown in Exhibit 1, as 
amended, the level of billings to. and collections from, 
Plaintiff by Defendants should have been reduced to a level 
of 3 cents, plus or minus the volume adjustment. per Mef, 
below the above described 19.5¢ per Mef level, at the time 
Plaintiff reduced its charge to Tennessee to 19.5¢ per Mef. 
However, Defendants have billed and collected, for the 
months of June, 1966 through May, 1967, at the level of 
18.5¢ per Mef. 


11. Asa result of the overcharges described in point 
10, above, the amounts paid by Plaintiff to Defendants for 
the following months, and the amounts which should have 
been paid for such months, are set forth below. 


Actual 

Month Amount Paid Amount Payable Difference 
RMR O BL OO cccrereececenes $ 504,056.01  $ 279,074.11 
IRAN LI OO iecncenacececenaoes S1SO64.85 287.801.66 
August, 1966 oo... P88 O34.30 259 070.86 
September, 1966 ........ LIST OAT 269,187.10 
October, 1966 0... 316,913.70 2AT 217.99 
November, 1966 ........ BSGSST AT 311-393.22 
December, 1966. ........ DAS SLLAO de to. LS 
January, 1967 .......... 350,949.63 SLATS 
February, 1967 0... 301,068.68 277,684.10 
March, 1967 .............. 281,945.92 297 .256.60 
Airy rile) Gidtieessteceesoceees 250,073.56 227,093.83 
Mia Gdieeeneeecneneenes LTS TION POLOLZLSG 

SOURIS Feceencermceaneen $3,660,923.95 — $3,360,947.18 $299,976.82 
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[3556] 


Payments for subsequent months are not yet due, except 
tor the month of June, 1967, for which Defendants have 
billed the amount of $286,199.07, and the actual amount due 
is $261.756.12. 

12. Plaintiff has made demand upon Defendants for the 
amount due by Defendants to Plaintitf as a result of the 
above described overbilling and overpayments, but De- 
fendants have refused to remit or acknowledge such amount, 
or to correctly bill Plaintitf. 


13. By its Opinion No. 470, the Federal Power Commis- 
sion purported to set the price to be charged by Defendants 
to Plaintiff at 18.5¢ per Mef. Said order is subject, how- 
ever, to the provision of law that no party may charge 
more than the proper price pursuant to contract. Since, 
as set forth hereinabove, the appropriate contract price is 
less than the above mentioned 13.5¢ price, neither the above 
mentioned order of the Commission nor any other order of 
the Commission has had the effect of allowing Defendants 
to lawfully charge or collect such price, particularly in 
view of the fact that the Commission has jurisdiction only 
over the transportation of natural gas in interstate com- 
merce and does not have jurisdiction over transportation 
of condensate or other services performed by Plaintiff 
for Defendants pursuant to contract, 


WHEREFORE, Plaintiff prays: 


A. That a judgment in the amount of $299,976.82, to- 
gether with proper interest thereon, plus costs of this 
action, be entered against Defendants herein. 


B. That the Court enter its order that the contract 
shown in Exhibit 1, hereto, as amended, is valid and bind- 
ing on the parties and that under such contract, Defendants 
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are and shall be obligated to pay to Plaintiff pursuant to 
paragraph 8, above. 


[3557] 


C. That the Plaintiff have such other and further relief 
as this Court shall deem proper. 


Peererrrrr irri rrr 


Howard R. Koven 


Friedman, Koven, Salzman 
Koenigsberg, Specks & Homer 

208 South LaSalle Street 

Chicago, Illinois 60604 

FI 6-8500 


Preeeeerirrrerer irri ier) 


William W. Brackett 
Paul E. Goldstein 


Ross, Hardies, O'Keefe, 

Babcock, MecDugald & Parsons 
122 South Michigan Avenue 
Chicago, Illinois 60603 
341-0515 
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Strate oF ILLINOIS 


Cocyty or Cook | 
EN THE CIRCUIT COURT OF COOK COUNTY 
THe Jupiren CoRPORATION, } 
a Delaware Corporation. _ 
a ees 


Puipiips PETROLEUM CoMPayxy. 
a Delaware corporation. 
and 
Keer-Mctizs Corporation, 
a Delaware corporation, 
Defendants. 


SAR ay, ort Op hte iver 


MOTION TO DISMISS 
OR, IN THE ALTERNATIVE, 
TO HOLD IN ABEYANCE 


PHILLIPS PETROLEUM COMPANY and KERR- 
McGEE CORPORATION, Defendants, move the Court to 
dismis-. or, in the alternative, hold in abeyance, the com- 
plaint of THE JUPITER CORPORATION herein and 


for cans¢ would show: 


1. The natural ca= -old by Defendants to Plaintiff from 
the Rollover Field. offshore Louisiana, is a sale for resale 
In Interstate commerce. The rate charged is therefore a 
matter wholly within the jurisdiction of the Federal Power 
Commission under the provisions of the Natural Gas Act, 
15 U.S.C. <* 717a-717. The action should therefore be dis- 
missed under the doctrine of “primary jurisdiction”. 


The rate charged by Defendants for gas solid from the 
Rollover Field is the rate at which the Federal Power Com 
mission issued to Defendants a certificate of public con 
venience and necessity under $7(c) of the Natural Gas 
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Act (15 U.S.C. § 717f(c)). [3561] Such certificate was is- 
sued in a contested proceeding to which Plaintiff was a 
party. The Commission’s order in that proceeding, Opin- 
ion No. 470, appears at 34 FPC 486, a copy of which is 
attached in memorandum form as Exhibit A hereto. 


The order of the Commission in that prior proceeding 
established that the Commission has previously assumed 
jurisdiction of the subject matter of Plaintiffs action 
herein and that such jurisdiction continues. Under the doc- 
trine of primary jurisdiction courts will not determine a 
controversy which is within the jurisdiction of an admin- 
istrative agency where the resolution of the question de- 
mands the exercise of administrative expertise and where 
a uniformity of application is essential to comply with 
the purpose of the statute to be administered — here. the 
Natural Gas Act. See Anno. 1 L.Ed. 2d 1596. A recent ex- 
ample of reference of matters within the primary juris- 
diction of the Federal Power Commission to that agency 
is seen in J. VW. Huber Corp. v. Denman, 367 F. 2d 104 (Sth 
Cir. 1966). 


In its Opinion No. 470, the Commission stated, “. . . we 
shall authorize Phillips and Kerr-MecGee to receive 18.5 
cents for their Rollover sales to Jupiter” (mimeo p. 5). 
Plaintiff's complaint herein seeks to reduce the amount 
received by Phillips and Kerr-MeGee to 17.le per Mef 
rather than the 18.5¢ per Mef authorized by the Commis- 
sion. An authorized rate subject to the jurisdiction of the 
Commission can be changed only through the mechanism 
provided by Sections + and 5 of the Natural Gas Act (15 
U.S.C. 717¢, 717d). The Commission regards such rates as 
within its exclusive jurisdiction. [3562] In Re Crow Drili- 
ing Company, Inc.. 17 FPC 226, 241, relying on State Corp. 
Comm'n, of Kansas v. FPC, 206 F. 2d 690, 705 (Sth Cir. 
1953). 
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The Commissions’ order attached as Exhibit A makes 
clear that the instant litigation is a continuation of a rate 
controversy between Plaintiff and Defendants; a contro- 
versy uniquely within the administrative expertise of the 
Commission and one which should be resolved by that 
agency. Defendants are, concurrently with the filing of 
this motion, invoking the jurisdiction of the Commission 
to resolve the controversy by filing a petition seeking a 
Commission order directing Plaintiff to pay the filed rate 
for gas purchased by Plaintiff from the Rollover Field. A 
copy of such petition is attached as Exhibit B. 


Under the foregoing circumstances dismissal of Plain- 


tiffs action herein is required, Far East Conference v. 
United States, 342 U.S. 570 (1952). 


2. The Commission's prior order establishing Defend- 
ants’ rates for gas sales to Plaintiff (Exhibit A) also shows 
conclusively that the question of the proper rate to be 
charged by Defendants has been previously litigated to a 
final decision in a proceeding in which Plaintiff was a 
party. The action herein should be dismissed on the ground 
that the prior decision of the Federal Power Commission is 
res adjudicata of the action herein and on the corollary 
ground that Plaintiff's instant action is an improper collat- 
eral attack on the prior decision of the Commission, 


WHEREFORE, Defendants move: 


A. That the Court enter its order dismissing Plaintiff's 
Complaint herein on the grounds stated. 


[3563] 


B. That, in the alternative, the Court enter its order 
abating the Plaintiff's complaint pending action by the 


(3571) 
341 


Federal Power Commission on the Defendants’ petition 
attached hereto as Exhibit B. 
Sidney & Austin 
11 South LaSalle Street 
Chicago, Illinois 60603 
Attorneys for Defendants 
Lloyd G. Minter 
Kenneth Heady 
John R. Rebman 
Attorneys for 
Phillips Petroleum Company 
Frank Phillips Building 
Bartlesville, Oklahoma 74003 
Lynn Adams 
Attorney for Kerr-MeGee 
Corporation 
Kerr-McGee Building 
Oklahoma City, Oklahoma 73102 


CAPTION 
[3571] 
UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


s 


In the Matter of 
| 

Puruures Perrovecem Compaxy + Doeket No. ......... 
' 

and Kerr-McGer Corroration 


AMENDMENT TO PETITION 
OF PHILLIPS PETROLEUM COMPANY 
AND KERR-McGEE CORPORATION FOR 
ORDER DIRECTING THE JUPITER CORPORATION 
TO PAY THE FILED RATE FOR PURCHASED GAS 


PHILLIPS PETROLEUM COMPANY (Phillips) and 
KERR-McGEE CORPORATION (Kerr-MeGee) have here- 
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tofore fled (on August 31, 1967) their Petition seeking 
the entry of the Commission's order directing The Jupiter 
Corporation (Jupiter) to pay to Petitioners the filed rate 
for natural gas sold by Petitioners to Jupiter from the 
Rollover Field. offshore Vermilion Parish, Louisiana. In 
paragraph (3) of said Petition it was alleged that Jupiter 
had failed to pay for gas delivered during the month of 
June 1967, which allegation was then true. 

the filing of said Petition Jupiter has purported 
to make payment for gas delivered by Petitioners during 
the months of June and July 1967. Jupiter's letter of trans- 
mittal [3572] dated September 2, 1967, is attached hereto 
as Exhibit A and a copy of its check No. 18608 in the amount 
of $236,899.47 is attached as Exhibit B. By letter of Septem- 
ber 15, 1967, such check was returned to Jupiter as unaccept- 
able. Phillips’ letter returning such check is attached hereto 
as Exhibit C. 


Since 


Petitioners hereby amend their original petition filed 
August 31, 1967, to reflect the foregoing facts concerning 
Jupiter's improper payment for gas delivered in June and 
July 1967. Petitioners reiterate the necessity for an imme- 
diate order directing Jupiter to continue payments for gas 
deliveries at the 18.5¢ per Mef rate pending the Commis- 
sion’s final decision in the premises. As is apparent from 
an ¢xamination of Jupiter’s letter of transmittal and check 
(Exhibits A and B), Jupiter has undertaken to unilaterally 
establish a rate for natural gas purchased from Petitioners, 
both retroactively and prospectively, different from the rate 
authorized by Opinion No. 470. Such a change in rate cannot 
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be effected by unilateral action of the purchaser; Commis- 
sion authorization is required. 


Bartlesville, Oklahoma 
September 15, 1967 


Respectfully submitted, 


PHILLIPS PETROLEUM 
COMPANY 


By /s/ John R. Rebman 


Kenneth Heady 
John R. Rebman 
Attorneys for 
Phillips Petroleum Company 


[3573] 
And on behalf of 


Kerr-MeGee Corporation 
Lynn Adams 
General Counsel 


VERIFICATION 


STATE OF OKLAHOMA 
COUNTY OF WASHINGTON 


LEROY CULBERTSON, being first duly sworn, deposes 
and says that he is a Vice President of Phillips Petroleum 
Company, that he has read the foregoing Amendment to 
Petition and that the statements contained therein are true 
and correct to the best of his information and behalf. 


POeeUeeeeeereeerrrrrerrrr rr errrrrrrrrrr rir i irri rrr 


LEROY CULBERTSON 
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Subseribed and sworn to before me this .... day of Sep- 
tember, 1967. 
Notary Public : 
CERTIFICATE OF SERVICE 
I hereby certify that I have this day served the foregoing 
document upon the following parties in this proceeding “ 
[3574] in accordance with the requirements of § 1.17 of the 


Rules of Practice and Procedure. ! 
Dated at Bartlesville. Oklahoma this 15th day of Septem- 
ber, 1967. 
JOHN R. REBMAN os 


Of Counsel for 
PHILLIPS PETROLEUM COMPANY 


CAPTION 
[3610] 
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of Docket Nos. 
The Jupiter Corporation R163-212, et al. 
The Pure Oil Company,’ et al. ( G-16790, et al. 


SUPPLEMENT TO PETITION OF 
TENNESSEE GAS PIPELINE COMPANY, 
A DIVISION OF TENNECO INC, FOR 
AN ORDER DIRECTING JUPITER CORPORATION 
AND UNION OIL COMPANY OF CALIFORNIA TO 
COMPLY WITH COMMISSION ORDERS IN THE 
ABOVE PROCEEDINGS 


On June 1, 1967, Tennessee Gas Pipeline Company (Ten- 

nessee), a Division of Tenneco Inc., filed its petition with 

1 Union Oi Company of California is now successor in interest to 
The Pure Oil Company. 
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the Commission in the above captioned proceedings for 
orders directing Jupiter Corporation (Jupiter) and Union 
Oil Company (Union) to comply with the Commission’s 
orders issued in the above proceedings. Specifically, Ten- 
nessee requested the Commission to issue an order or 
orders (1) directing Jupiter to charge for gas transported 
from the Rollover Field, Offshore Vermillion Parish, Lou- 
isiana for the account of Union since May 15, 1966 no more 
than the one cent (1.0¢) rate provided in Jupiter's FPC 
Gas Rate Schedule No. 7, as revised pursuant to the Jupiter 
settlement approved by Commission order issued June 28, 
1966, and (2) directing Union to charge Tennessee no more 
than 1.0¢ per Mef for the transportation of gas pursuant to 
Union’s FPC Gas Rate Schedule No. 120, as supplemented. 


[3611] 


The purpose of this Supplement is to appraise the Com- 
mission as to certain events which have occurred since the 
filing of the above petition of Tennessee in order that the 
Commission may be fully informed in the premises. 


Since the filing of the above petition by Tennessee, and, 
indeed, subsequent to the filing of answers thereto by 
Jupiter and Union, Jupiter and Union have instituted pro- 
ceedings in the United States District Court for the North- 
ern District of Hlinois, Eastern Division, seeking to have 
that court pass on and decide the controversy which is the 
subject of Tennessce’s petition herein. Copies of Jupiter's 
Complaint against Union and Union's Third Party Com- 
plaint against Tenneco in that court proceeding are at- 
tached hereto as Appendices A and B, respectively. As 
pointed out in the Motion to Stay Proceedings, or in the 


a 


Alternative to Dismiss, filed by Tenneco in that proceeding, 
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and Teuneco’s Memorandum in support thereof (copies of 

which are attached hereto as Appendices C and D, respec- 

tively), we believe that the matter is within the primary 
jurisdiction of this Commission and hence that the District , 
Court should either stay or dismiss the proceedings insti- 

tuted before that Conrt. 


Respectfully submitted, 
TENNESSEE GAS y 
PIPELINE COMPANY, P 
A DIVISION OF 

TENNECO INC. 


Jack Werner, Attorney 
Jack Werner 
Melvin Richter 
Littman and Werner 
1001 Connecticut Avenue 
Washington, D. C. 20036 


Harry S. Welch 

W. C. Braden, Jr. 

Roy C. Alletag 
P. O. Box 2511 
Houston, Texas 77001 


Attorneys for Tennessee Gas Pipeline 
Company, A Division of Tenneco Ince. 


October 4, 1967. 
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Appendix A 
[3613] 
IN THE UNITED STATES DISTRICT COURT 


For tHE NortTHERN District oF ILiinors 
Eastern Division 
Tue JUPITER CORPORATION, 
a Delaware corporation, 
Plaintiff. 
v. Civil Action 
NiO eee 


| 
Uxion Or Company OF CALIFORNIA, | 


a California corporation. 
Defendant. | 
Filed August 11, 1967 


COMPLAINT BY THE JUPITER CORPORATION 
AGAINST UNION OIL COMPANY OF CALIFORNIA 


THE JUPITER CORPORATION, a Delaware corpora- 
tion, by its attorneys, complains against the Defendant, 
UNION OIL COMPANY OF CALIFORNIA, a California 
corporation, and alleges: 


1. Plaintiff has its main office and principal places of 
business in Chicago, Illinois. 


2. Defendant has its main office in Los Angeles, Cali- 


fornia, and has its principal place of business in a State 
other than the State of Illinois. 


» 


3. The amount in controversy herein, exclusive of in- 
terest and costs, exceeds the sum of $10,000.00. 

4. Plaintiff is owner and operator of a small underwater 
pipeline system, located offshore of [3614] Vermilion Par- 
ish, Louisiana, in the Gulf of Mexico, in what is known as 
the “Rollover Field.” This system was constructed by 
Marine Gathering Company, which, by merger, beeame the 
Commonwealth Oil Company, which, in turn, was merged 
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into Plaintitf. Hereinafter, all actions of Plaintitf_and those 
predecessor corporations will be referred to as acts of 
Plaintny. 

5. Defendant is owner and operator of certain lease- 
hold interests to certain underwater areas in said “Roll- 
over Field”, having succeeded to such position by virtue of 
having acquired, as surviving corporation in a merger, The 
are Oil Company, which was the owner of said leaseholds. 
Hereinafter. all acts of Defendant and The Pure Oil Com- 
pany. before said merger, will be referred to as acts of 
Defendant. 


6. Since March 15, 1950 or shortly thereafter, Plaintiff 
has accepted natural gas and condensate produced by De- 
fendant from Defendant's leaseholds into Plaintiff’s Roll- 
over Field system at offshore platforms and has delivered 
the gas to Tennessee Gas Pipeline Company, now a division 
of Tenneco, Inc. (Tennessee) (or a predecessor corporation ) 
and the condensate to Defendant. These transactions were 
originaliy conducted pursuant to contracts, from time to 
time amended, which provided for [3615] sale by Defendant 
to Plaintiff of natural gas. By separate contract, from time 
to time amended, Plaintiff resold to Tennessee. These con- 
tractual relationships provided, and if continued would 
have provided, great economic benefits to Plaintiff. By 
document dated January 2, 1957, however, the pre-existing 
contracts between Plaintiff and Defendant were cancelled 
and Plaintiff assigned its interest in its contract with Ten- 
nessee, to Defendant (See Exhibit 1, hereto). 


By document also dated January 2, 1957, and termed a 
“Hydrocarbon Gathering and Separating Agreement”, 
Plaintiff agreed, inter alia, to receive gas and condensate 
produced by Defendant and deliver the gas to Tennessee 
and the condensate to Defendant, on shore, and to separate 
gas from condensate. For the services performed, the docu- 
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ment provides that Plaintiff receive 4+ cents per Mef of gas 
and condensate gathered, up to 62,500 Mecf per day, and 3 
cents per Mcf per day gathered in excess of that amount. 
(See Exhibit 2, hereto.) 


7. By the terms of the contract shown as Exhibit 2, 
hereto, Defendant has been, ix, and shall be, obligated to 
pay Plaintiff the charges specified in said Point 6, above, 
during the life of said contract and extensions thereof. 
Said contract states that its term [3616] is from 7:00 A.M. 
on its effective date (early 1957) to 7:00 A.M. on March 1, 
1971. 


8. Defendant has not paid any portion of the charges 
due to Plaintiff under said contract shown as Exhibit 2, 
hereto, for each month since March, 1967. Plaintiff there- 
fore makes claim for the following sums due under said 
contract : $88,560.99 for the month of April. 1967 ; $95,591.02 
for the month of May, 1967; and $88,490.52 for the month 
of June, 1967. Payment for subsequent months is not yet 
due. Despite demand for payment of the above-listed sums, 
Defendant has failed to make payment. 


9. By order issued June 28, 1966, in Docket No. R163-212, 
the Federal Power Commission, pursuant to settlement 
agreement, directed Plaintiff to charge Defendant l¢ per 
Mef for transporting Defendant's gas. Said order, however, 
did not and could not have affected Defendant's total 
liability to Plaintiff, since the Commission has jurisdiction 
only over the transportation of natural gas in interstate 
commerce and does not have jurisdiction over transporta- 
tion of condensate and other services performed by Plaintitf 
for Defendant pursuant to contract. The Commission, there- 
fore, did not alter and could not have altered, the total 
amount due by Defendant to Plaintiff pursuant to said 
contract. 


é 
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WHEREFORE, Plaintitf prays: 


A. That a judgment for the amounts listed in Point 8, 
above. totaling $272,642.53, together with proper interest 
thereon, plus costs of this action, be entered against Defen- 
dant herein. 


B. That this Court enter its order that the contract : 
shown in Exhibit 2, above. is valid and binding on the 
parties and that under such contract, Defendant is and shall 
be obligated to pay to Plaintitf the amount of + cents per 
Mef of natural gas and condensate delivered to Defendant 
each day up to 62.500 Mef per day and 3 cents per Mef per 
day for each Mef delivered in excess of 62,500 Mef. 


¢ 


C. That the Plaintitf have such other and further re- 
hef at this Court shall deem proper. 


eee eee eee eee eer re eee ee Teer eee eee ey 


Howard R. Koven 
Friedman, Koven, Salzman, 
Koenigsberg, Specks & Homer 
208 South LaSalle Street 
Chicago, Illinois 60604 
FI 6-8500 


Pee eee eee ee ee ee ee errr 


William W. Brackett 
Paul E. Goldstein 


Ross, Hardies, O’Keefe, 

Babcock, MeDugald & Parsons 
122 South Michigan Avenue 
Chicago, Illinois 60603 
341-0515 
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Appendix B 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


5 


Tue JUPITER CORPORATION, 
a Delaware corporation, 
Plaintiff 


Wf CIVIL ACTION 
| 
| 


: : No. 67 C 1398 
Union Om Company oF CaLirorstia, 0. 64 C1398 
a California corporation, 


Defendant | 
THIRD PARTY COMPLAINT 


Comes now Third Party Plaintiff UNION OIL COM- 
PANY OF CALIFORNIA (UNION) and with leave of 
Court, complaining of TENNECO, INC. (TENNECO), 
Third Party Defendant, and for cause would show as 
follows: 


I. 


Union is a California corporation duly authorized and 
doing business in the State of Illinois. 


Il. 


Tenneco is a Delaware corporation doing business in the 
State of Illinois whose registered agent for the service of 
process is C. T. Corporation System, 208 So. La Salle Street. 
Chicago, Llinois. 


[3620] 
Il. 


The amount in controversy herein, exclusive of interest 
and costs, exceeds $10,000. 
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Union (as successor by merger with The Pure Oil Com- 
pany) is a producer of natural gas and gas condensate 
liquids in what is known as the Rollover Field located in 
the Gulf of Mexico approximately 10 miles offshore from 
Vermilion Parish, Louisiana. Pursuant to contract of 
January 2, 1957 (Hydrocarbon Gathering and Separating 
Agreement. Exhibit 2 to Plaintiffs complaint), Plaintiff, 
The Jupiter Corporation (Jupiter) gathers said gas and 
gas condensate, transports the same to shore, separates the 
yas from the condensate, redelivers the condensate to Union 
and delivers the gas to Tenneco, operator of a major natural 
gas pipeline system. For this service the said contract pro- 
vides that Union shall pay Jupiter four cents (4¢) per MCF 
for the first 62.500 MCF and three cents (3¢) for all volumes 


in addition. The composite rate is approximately 3.4¢ per 
MCF. 


[3621] 
V. 
Pursuant to another contract dated January 2, 1957 
(Agreement Relating to Contracts — Exhibit 1 to Plain- 


tiffs complaint) as amended December 19, 1962, Tenneco 
has agreed to pay Union as follows: 


“The prices to be paid by Buyer to Seller for all gas de- 
livered to or, if available and not taken by Buyer, to be 
paid for hereunder shall be the sum of (a) and (b) below: 


(a) From the date of Federal Power 
Commission authorization to 
November 1, 1966 .................00. 16.75 cents per MCF 


From November 1, 1966 to 
November 158970) x nnonn a cceencees 17.75 cents per MCF 


(b) 
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From November 1, 1970 to 
date of expiration of this 
Contra Cire eeeenccscccamncmrenronserersnece 18.75 cents per MCF 


The average payment in cents per MCF paid to The 
Jupiter Corporation by The Pure Oil Company for 
yas transported, which shall be determined monthly 
by dividing the total payment made by The Pure 
Oil Company to The Jupiter Corporation by the 
total gas volume on which such payment is based 
computed at 15.025 pounds per square inch abso- 
lute. In no event will the payment be based upon a 
price greater than four cents (4c) per Mef for the 
first sixty-two thousand, five hundred (62,500) Mef 
per day and three cents (3c) per Mef on additional 
volumes.” 


[3622] 
VI. 


The aforesaid rates and charges for Union's gas to be 


paid by Tenneco are on file with the Federal Power Com- 
mission as Union’s Federal Power Commission Gas Rate 
Schedule +120 and were approved! by order of the said 
Federal Power Commission at Docket G-16790, et al, on 
November 27, 1962. 


VIL. 


By order issued June 28, 1966, at Docket No. R1I63-212 


the Federal Power Commission ordered Jupiter to reduce 
its charges for the transportation of Union's gas to l¢ per 
MCF, while expressly declining to take any position as to 


Subject only to the suspension powers granted the Commission 
relative to the 1¢ periodic escalations under Section 4 of the 
Natural Gas Act, 15 U.S.C. 717(¢), and the prospective rate 
orders permitted under Section 5 of the Natural Gas Act, 15 
U.S.C. 717(d). 
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whether Jupiter might or might not be entitled to collect 
any sums in addition thereto for performing services in 
connection with condensate. 


[3623] 
VII. 


Thereafter Jupiter sought to invoice Union by separate 
invoice at le per MCF for the transportation of gas and 
2.4¢ (approximate) per MCF for the transportation of con- 
densate. Such invoices were rejected by Union as the con- 
tract (Exhibit 2 to Plaintiffs complaint) provides for the 
payment of a single rate for all services rather than a two- 
part rate, one for gas and another for condensate. In light 
of the Commission's aforesaid order of June 28, 1966, Union 
offered to amend the contract to provide a total price of l¢ 
per MCF but such offer was declined by Jupiter. There- 
after Jupiter invoiced Union at the single contract rate of 
3.4¢ (approximate) per MCF and Union paid the sum of 
3556,520.17 for the months October, 1966 through March, 
1967. 

IX. 


Thereafter Union, pursuant to its contract with Tenneco, 
invoiced Tenneco for the base price of 16.75¢ per MCF plus 
the sums paid by Union to Jupiter for transportation (ap- 
proximately 3.4¢ per MCF). Tenneco declined to pay more 
than the 16.75¢ per MCF base price, contending that Jupi- 
ter’s transportation charge for which Tenneco was to re- 
imburse Union should have been only 1¢ per MCF. 


[3624] 
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In the light of Tenneco’s position Union suspended all 
payments to Jupiter and no payments have been made since 
April, 1967. 


+ 


2 


(3625) 


Thereafter on June 1, 1967, Tenneco filed a complaint 
with the Federal Power Commission seeking resolution of 
the dispute. To date no hearings have been scheduled al- 
though Tenneco’s complaint has been accepted for filing 
and assigned Docket No. R1I63-212, et al. 


XII. 


Union would show that under the terms of its amended 
sales agreement with Tenneco which has been approved 
by and is on file with the Federal Power Commission, 
Union is in the posture of a mere conduit insofar as the 
Jupiter charges are concerned. Union is financially un- 
concerned with whether Jupiter charges 3.4¢ Mcf or le per 
MCF, its only concern being that it be fully reimbursed by 
Tenneco as its Commission approved contract clearly pro- 
vides. 


[3625] 
XII. 


Union has paid Jupiter the sum of $556,820.17 for which 
it has received no reimbursement from Tenneco and is 
herein subjected to a further claim by Jupiter in the amount 
of $272,642.53 plus interest. It is entitled to judgment 
against Tenneco for the former sum plus interest and for 
any or all of the latter sum plus interest which the Court 
may find is due Jupiter, and it is further entitled to a 
judgment declaring Union's right to collect full reimburse- 
ment from Tenneco for all sums due from Union to Jupiter 
in the future. 


WHEREFORE, PREMISES CONSIDERED. Third 
Party Plaintiff, Union Oil Company of California, prays 
that summons issue for Third Party Defendant, Tenneco, 
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Ine., and that upon final hearing here in it have judgment 
against Tenneco, Inc. for all sums previously paid by 
Union to Jupiter and yet unreimbursed plus* any sums 
found by the Court to be due Jupiter by Union plus de- 
claratory judgment of its future entitlement to full reim- 
bursement by Tenneco of sums paid by Union to Jupiter 
plus interest, costs of court and general relief. 


VINSON, ELKINS, WEEMS & SEARLS 


John C. Snodgrass 
First City National Bank Building 
Houston, Texas 77002 


SOCOM R THEE REE HE HERES TEESE SEES ESSE EE EEE OSE ESESESE ES EEEEE ESE EESEEESS EEE EES HOES 


200 East Golf Road 
Palatine, Dlinois 60067 


> 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


THE JUPITER CORPORATION, } 
a Delaware corporation, 


| 


Plaintiff, | 
v. 
Union Om Company or CALIFORNIA, 
a California corporation, 
Defendant, 
and No. 67 C 1398 
Union Ort Company oF CALIFORNIA, 
a California corporation, 
Third Party Plaintiff. 
Vv. 


a Delaware corporation, 
Third Party Defendant. 


TENNECO INc., | 
| 
MOTION BY THIRD PARTY DEFENDANT 
TENNECO INC. TO STAY PROCEEDINGS OR, 
IN THE ALTERNATIVE, TO DISMISS. 


Now comes Tenneco Ine. Third Party Defendant, by 
Justin A. Stanley, Harry S. Welch, Jack Werner, Robert 
A. Helman, and George W. Hamman, its attorneys, and 
moves that all further proceedings in this matter be stayed 
pending a resolution by the Federal Power Commission of 
the matters presented to it [8628] under Docket Nos. RI 
63-212 and G-16790, or, in the alternative, that this suit 
be dismissed. In support hereof Tenneco Ine. is filing simul- 
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taneously herewith a Memorandum and Appendix which are 
incorporated herein by reference. 
« 
TENNECO INC., 
Third Party Defendant, by J 
Justin A. Stanley 
ere reer eemntterenete tte enrenerrrermeenerrene a 
Robert A. Helman 
George W. Hamman 
Mayer, Friedlich, Spiess, v 


Tierney, Brown & Platt 
231 South LaSalle Street 
Chicago, Illinois 60604 
STate 2-0600 


Harry S. Welch 
P. O. Box 2511 
Houston, Texas 


Jack Werner 

Littman & Werner 

Suite 1010 

1001 Connecticut Avenue 
Washington, D. C. 
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Appendix D 
IN THE UNITED STATES DISTRICT COURT 


FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 
THE JUPITER CORPORATION, 


a Delaware corporation, 
Plaintiff. 


v. 
Union Om Company oF CaLiFoRNiA, 
a California corporation, 
Defendant. 
and No. 67 C1398 
Union Or Company or CaLiForRNia, 
a California corporation, 
Third Party Plaintif. | 
v. 
Tenneco Inc., | 
a Delaware corporation 
Third Party Defendant. 
MEMORANDUM IN SUPPORT OF MOTION BY 
THIRD PARTY DEFENDANT, TENNECO INC.. 
TO STAY PROCEEDINGS OR, IN THE 
ALTERNATIVE, TO DISMISS 


This is a diversity action brought by The Jupiter Cor- 
poration (“Jupiter”) which transports natural gas by 
undersea pipeline from offshore wells in the Rollover Field 
in the Gulf of Mexico to an onshore Louisiana station. 
[3630] The defendant, Union Oil Company of California 
(“Union”), produces the natural gas which is so transported 
by Jupiter. At the onshore Louisiana station, the gas is 
sold by Union (and delivered by Jupiter for Union's ac- 
count) to Tennessee Gas Pipeline Company, a Division of 
Tenneco Ine. (“Tenneco™), the third party defendant. 
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Jupiter. Union and Tenneco are all “natural gas com- 
panies” subject to the jurisdiction of the Federal Power 
Commission under the Natural Gas Act (15 U.S.C. §§ 71 
et seq.). 


ie 


The rates for the transportation of gas by Jupiter are 
required to be, and are. set forth in rate schedules on file 
with the Federal Power Commission; likewise the rates for 
the gas sold by Union to Tenneco are required to be, and 
are, set forth in rate schedules on file with the Federal 
Power Commission. 


The basic question involved here is: what is the rate 
Union is obligated to pay Jupiter for the transportation 
of Union's gas? it is that rate which Tenneco, pursuant to 
the rate schedule of Union, is obligated to pay Union. As 
shown below, the determination of this basic question is 
a matter within the primary jurisdiction of the Federal 
Power Commission. 


There follows a brief summary of the proceedings before 
the Federal Power Commission which are relevant to 
[3631] this case. 


Prior to November, 1962, Pure Oil Company (Union’s 
predecessor) sold gas from the Rollover Field to Tenneco 
under a rate schedule filed with the Federal Power Com- 
mission which provided for a charge of 21.3333¢ per Mef 
(one thousand cubic feet) including the transportation 
charge of Jupiter. On November 27, 1962, in Docket Nos. 
G-16790, ¢t al., the Federal Power Commission entered an 
order approving a rate settlement proposed by Pure which 
reduced the rate which Pure charged Tenneco for gas from 
the Rollover Field to 16.75¢ per Mef “plus reimbursement 
of the charges Pure has to pay [to Jupiter] for transporta- 
tion.” In that order the Federal Power Commission stated 
that “Pure has agreed to charge only that amount it actually 
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has to pay for the transportation of the gas onshore, and 
to make any necessary filing in the future to reflect any 
change that may be made therein. ...” (See page 3 of Item 1 
in Appendix to this Memorandum.) 


Prior to May 15, 1966, the effective date of an order 
issued by the Federal Power Commission in Docket Nos. 
RI63-212, et al., Jupiter’s rates for transporting gas from 
the Rollover Field purchased by Tenneco from Union, aver- 
aged 3.4¢ per Mcf. The Federal Power Commission, in 
[3632] that Order, however, approved a rate settlemeat 
proposed by Jupiter which, in the words of the Commission. 
“would accomplish the following: a reduction in Jupiter’s 
transportation rate of approximately 65% which would 
effect an immediate reduction in Tennessee’s purchased 
gas costs of over $1,000,000 annually without further litiga- 
tion; establishment of a firm transportation rate of 1.0¢ 
per Mcf;...” (See pages 3 and 5 of Item 3 in Appendix to 
this Memorandum.) 


Pursuant to this Order, Jupiter, on July 13. 1966, filed 
with the Federal Power Commission its changes in rate 
schedule No. 7, setting forth the charge of “one cent (1.0¢) 
per Mcf at a pressure base of 15.025 psia for natural gas 
delivered to Tennessee Gas Pipeline Company, a division 
of Tenneco Inc., for the account of Union Oil Company of 
California.” (See Item 4+ in Appendix to this Memorandum. ) 


The controversy between Jupiter and Union arises from 
the fact that liquid condensates are produced by Union 
along with natural gas from the Rollover Field. The natural 
gas which Jupiter transports contains these condensates. 
At Jupiter’s onshore station, Jupiter separates the natural 
gas from the condensates; it then delivers the natural gas to 
[3633] Tenneco for the account of Union and delivers the 
condensates to Union. 
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On August 22. 1966, the Commission took account of this 
matter and, in a clarifying order in Jupiter’s Docket Nos. 
Rloes-212, ef af. stated “any contractual arrangements 
Jupiter makes with the producers [@e.. Union] for those 
services [transportation of the condensates] will be acted 
upon if and when they are appropriately submitted to thts 
Commtsston.” (Underscoring supplied.) (See Item 5 in 
Appendix to this Memorandum.) 


To resolve the controversy about the proper charge, 
Tenneco. on June 1, 1967, filed with the Federal Power 
Commission in Docket Nos. R1I63-212, et a/.. and G-16790, 
et al..a petition “for an order directing Jupiter Corporation 

and Union Oil Company of California to comply with Com- 
mission orders in the above proceedings.” * (See Item 6 in 
Appendix to this Memorandum.) 


On June 26. 1967, Union filed its answer to Tenneco’s 
petition in which it stated, ter alia (Page 15 of Item 7 


“Perhaps because the Commission felt such a con- 
troversy would never arise, the problem created [3634] 
by Jupiter's attempted “reservation of rights” was not 
decided when raised by Phillips and Kerr-MeGee on 
petition for rehearing of the order approving Jupiter’s 
settlement. If the problem was speculative and inchoate, 
then it certainly is no longer. It could be resolved by 
appropriate findings of the Commission with an order 
requiring Jupiter to amend Section 7 of the Hydro- 
carbon Gathering and Separating Agreement and to 
file a rate schedule amendment providing for a rate 
per Mef for all services performed under Jupiter's 
Rate Schedule No. 7, and directing Tennessee to pay 


* Tenneco is, of course, willing to reimburse Union for the 1¢ 
transportation charge of Jupiter as reflected in Jupiter's rate 
schedale filed in compliance with the Commission’s Order issued 
June 25, 1966. 
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Union’s filed rate which would continue to include 
whatever rate Jupiter charges Union for such service..” 
(Underscoring supplied. ) 


On June 2, 1967, Jupiter filed its response to the petition 
of Tenneco in which it stated, iter alia (Page 4 of Item & 
in Appendix to this Memorandum) : 


“The Tennessee Petition herein raises not only the 
request that Jupiter should charge only 1¢ per Mef for 
the gas of Union which it carries (which Jupiter is now 
charging), but also that Union should charge Tennes- 
see, in total, l¢ per Mef. This latter request raises 
questions of interpretation of the Conunission’s order 
in Union's own rate settlement, in Docket No, G-16790, 
et al. including the question of whether the Commission 
intended to, or, indeed, could, order and authorize 
Union’s predecessor to collect for non-jurisdictional! 
services which Union receives relative to the condensate 
owned by Union and carried for Union by Jupiter.” 
(Underscoring supplied.) 


It is clear from the foregoing that the matter involved 
here pertains to the ratemaking function of the Federa! 
Power Commission; that the matter is now actually before 
the Commission; and that the Commission must be given 
[3635] the opportunity to discharge its ratemaking function. 
This case thus falls within the doctrine of primary juris- 
diction, which, as the Supreme Court has held: 


“applies where a claim is originally cognizable in the 
courts, and comes into play whenever enforcement of 
the claim requires the resolution of issues which, under 
a regulatory scheme, have been placed within the 
special competence of an administrative body: in such 
a case the judicial process is suspended pending re- 
ferral of such issues to the administrative body for its 
views.” United States v. Western Pacific RR. 352 U.S 
59, 64 (1956). 


. 
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This standard has been repeatedly applied by the Supreme 
Court. See, ¢.7.. Far Eust Conference v. United States, 342 
U.S. S70. ST4-75 (1952): Pennsylvania RR. v. United States, 
303 U.S. 202, 203 (1960). See also J. VM. Huber Corp. v. 


Denman, 367 F.2d 104 (Sth Cir. 1966). 


Accordingly, it is respectfully submitted thit the ap- 
propriate procedure here is to stay any further proceedings 
in this Court until the Federal Power Commission has had 
an opportunity to resolve the rate matter now pending 
before it. United Gas Pipe Line Co, v. Tyler Gas Service 
Co.. 247 F.2d 681, 683 (Sth Cir. 1957). Alternatively, inas- 
much as the Commission's order is subect to judicial review, 
this action may be dismissed subject to being initiated later, 
if appropriate. Far East Conference v. United States, 342 
U.S. 570, S577 (1952). 


[3636] 


Respectfully submitted, 
TENNECO INC., 
Third Party Defendant, 


By: Justrs A. StasLey 
Justin A. Stanley 


Robert A. Helman 
Robert A. Helman 


George W. Hamman 
George W. Hamman 


Mayer, Friedlich, Spiess, Tierney, 
Brown & Platt 

231 South La Salle Street 

Chicago, Hlinois 60604 

STate 2-0600 
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Harry S. Welch 
P.O. Box 2511 
Houston, Texas 
Jack Werner 
Littman & Werner 
. Suite 1010, 1001 Connecticut 
Ave. N.W. 
Washington, D. C. 20036 
> Its Attorneys 
| [3637] 
CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the 28th day 
of September, 1967, he mailed a copy of the foregoing 
Motion by Third Party Defendant Tenneco Ine. to Stay 
Proceedings or, in the Alternative, to Dismiss, and Memo- 
randum (and Appendix) in Support of Motion by Third 
Party Defendant, Tenneco Inc. to Stay Proceedings or, in 
the Alternative, to Dismiss to Jolin C. Snodgrass, Vinson, 
Elkins, Weems & Searls, First City National Bank Building. 
Houston, Texas 77002, Ben A. Harper. 200 East Golf Road, 
Palatine, Illinois 60067, Howard R. Koven. Friedman, 
Koven, Salzman, Koenigsberg, Specks & Homer, 208 South 
La Salle Street, Chicago, Illinois 60604 and William W. 
Brackett and Paul E. Goldstein, Ross, Hardies. O'Keefe. 
Babcock, MeDugald & Parsons, 122 South Michigan Avenue. 
Chicago, Illinois 60603, by prepaid mail. 


Grorck W. Haman, 
George W. Hamman 
Attorney 


Mayer, Friedlich, Spies, Tierney, 
Brown & Platt 

231 South La Salle Street 

Chicago, Illinois 60604 

STate 2-0600 
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CAPTION 
[3646] 
October 1S, 1697 
CERTIFIED MAIL— RETURN RECEIPT 
REQUESTED 
FILED 
OFFICE OF THE SECRETARY 
10-20-67 
FEDERAL POWER COMMISSION 


Honorable Gordon M. Grant, Secretary 
Federal Power Commission 
+41 "G.” Street NW. 
Washington, D. C. 20426 
Re: OAO 
Docket No. RI63-212 
The Jupiter Corporation 
Docket No. G-16790 
Union Oil Company of California 


Dear Sir: 


Union Oil Company of California (Union) wishes to 
acknowledge receipt of the Secretary's letter dated October 
0, 1967 enclosing a Supplement to Petition of Tennessee Gas 
Pipeline Company, a Division of Tenneco, Inc. (Tennessee) 
tendered for filing by Tennessee in the above-entitled pro- 
ceedings on October 4, 1967, and inviting Union’s answer 
thereto within fifteen days from the date of said letter. 


On or about the date Union received the Seeretary’s 
aforementioned letter and attachments, Union also received 
a service copy of Tennessee's Further Supplement to Pe- 
tition in the above-entitled proceedings to which was ap- 
pended a copy of Union's answer to The Jupiter Corpora- 
tion’s (Jupiter's) complaint in the litigation instituted by 
Jupiter in the United States District Court for the North- 
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ern District of Illinois, Eastern Division, Civil Action 
No. 67C 1398. 


In view of the supplemental filing of Union's answer in 
the aforementioned civil action made by Tennessee, and in 
the interest of avoiding duplicative pleadings in the pro- 
ceedings before the Commission, Union respectfully sub- 
mits that an answer in response to the Secretary's letter 
would now be inappropriate. However, to the extent that 
an answer by Union may be deemed by the Commission to 
be deemed by the Commission to be necessary or desirable 
pursuant to Section 1.9(a) of the Commission’s Rules of 
Practice [3647] and Procedure, Union hereby incorporates 
by reference herein as its answer to Tennessee's Supple- 
ment to Petition the Answer of Union filed in the afore- 
mentioned civil action and appended to Tennessee’s Further 
Supplement to Petition dated October 9, 1967. 


In addition to the foregoing, Union respectfully urges 
that the Commission schedule its hearings in the captioned 
proceedings at the earliest possible date due to the growing 
procedural complexities of these complicated, multi-party 
proceedings, and the unabated inequities inherent in a 
further delay thereof. 

Very truly vours, 
Orig. Signed By 
George C. Bond 
George C. Bond 
Assistant Counsel 
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[3695] 
TELEGRAM 


(NAT. GAS & GAS LIQUIDS DEPT.)—PM 907 


X-2-404 12 16/66 10:30 A.M. 


Hon. Joseph H. Gutride, Secretary 
Federal Power Commission 


+41 “G" Street. N.W. 


Washington, D. C. 20426 


In response to your letter of December 9, 1966 Re BNO- 
IP GC, Docket No. G-12583, Union Oil Company of Cali- 
fornia’s FPC Gas Rate Schedule No. 120, requesting Union 
to submit a rate change reflecting the 1.0¢ per Mef trans- 
portation charge resulting from the Jupiter Corporation’s 
settlement approved by commission order issued June 28, 
1966, Union must respectfully decline your request in view 
of the facts outlined hereinbelow: 


(1) Federal Power Commission order issued November 27, 


1962 in Docket Nos. G-16790, et al. Specifically approved 
this company’s settlement proposal providing for a 
price of 16.75¢ per Mef plus the charges actually paid 
by Pure (now Union) to Jupiter. Pursuant to this 
unconditional approval of Union's settlement proposal, 
Union filed with the commission as supplement No. 9 
to the preferenced rate schedule an agreement with 
Tennessee Gas Transmission Company dated Decem- 
ber 18, 1962 to provide for the aforementioned sct- 
tlernent rate plus the average payment in cents per Mef 
paid to Jupiter for transportation. This supplement 
was duly accepted by the Commission. 

Jupiter tendered its invoice under date of November 
14, 1966 in the amount of 1¢ per Mef purportedly in 
accordance with the Jupter- Union Hydrocarbons 
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gathering and separating agreement dated January 2, 

7 1957. Inasmuch as Union was not a party or a parti- 

cipant to the Jupiter settlement proceeding and the 


| settlement and approval thereof did not modify Union's 
contract with Jupiter or with Tennessee under the 
captioned Rate Schedule No. 120, Union, by letter 
is [3696] dated November 23, 1966, rejected Jupiter's in- 
voice and, further advised Jupiter that if Jupiter wished 
to modify Section 7 of said agreement to provide for a 
flat rate of le per Mef for transportation, Union would 
be pleased to amend said agreement to substitute lc 
per Mef in lieu of the compensation rates now set 
; forth in said agreement. In response, Jupiter. by letter 
of December 6, 1966, tendered to Union two invoices 
totalling the transportation rate originally charged 

: prior to Jupiter's settlement. 


(3) In view of Tennessee’s contractual obligation to reim- 
burse all transportation charges paid by Union to Jupi- 
ter (Supplement No. 9 to Rate Schedule No, 120) and 
the Commission's order approving this charge as part 
of this company’s settlement, it is inappropriate for 
Union to reduce its filed rate as requested to reflect 
any rate less than that charged Union per Jupiter's 
invoice. 


C. E. SMITH 
UNION OIL COMPANY OF 
CALIFORNIA 


B/CCS: Messrs. J. C. SNODGRASS 
CHAS. T. MAY 
G. C. BOND 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of ) Docket Nos. 
THe JUpirer CORPORATION R1I63-212, e¢ al. 
THe Pree Or Company, ef ail. G-16790, et al, 


OPPOSITION OF TENNESSEE GAS PIPELINE CoO., 
A DIVISION OF TENNECO INC., TO RENEWED 
REQUEST OF JUPITER CORPORATION FOR 
DISMISSAL OF TENNESSEE’S PETITION FOR 
ORDER DIRECTING COMPLIANCE WITH THE 
COMMISSION’S ORDERS 


Tennessee Gas Pipeline Co. (Tennessee), a Division of 
Tenneco Inc., hereby opposes the renewed request of Jupiter 
(orporation (Jupiter) for dismissal of Tennessee's petition 
tor order directing Jupiter and Union Oil Company of 
California to comply with the Commission’s orders in the 


above-styvled proceedings. 


Jupiter's renewed request is based upon (1) the order 
issued by Judge Schwartz of the Cirenit Court of Cook 
County, Illinois, with regard to the “somewhat similar court 
proceeding” pending in that court and (2) the Commission's 
recent order in Merle M. Rowan, et al. v. Allied Chemical 
Car poration, Docket No. RI68-138, issued January 17, 1968, 


However, since the filing of the instant request by Jupiter, 
the United States Distriet Court forthe Northern District of 
Illinois, Rastern Division, has, by order issued January 31, 
1968, in No. 67 C 139, stayed the proceeding which Jupiter 


* Union Oi! Company of California is now successor in interest to 
The Pure Oil Company. 
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has instituted in that court “pending [3724] a resolution by 
the Federal Power Commission of all matters presented to 
it under Docket No. RI63-212 and G-16790." Copies of the 
District Court’s minute order and its Memorandum of 
Decision are attached hereto. 


With regard to the Rowan case, it should be noted that 
the Commission there deferred to the court because it 
regarded the issues presented as concerned solely with con- 
tract interpretation. The issues in the Jupiter-Union- 
Tennessee controversies in the instant proceeding. on the 
other hand involve, to quote the District Court, “much more 
than a mere contractual dispute. Both controversies involve 
questions of interpretation of Federal Power Commission 
orders and questions involving rate making functions and 
jurisdiction of the commission.” (See Memorandum of De- 
cision, supra, p. 1). In any case, as the District Court further 
pointed out, “The applicability of [the Rowan] decision 
to the particular circumstances involved in the matter now 
pending before this court should be determined by the 
commission.” (Memorandum of Decision, supra, p. 3). 


WHEREFORE, it is respectfully submitted that 
Jupiter's renewed request for dismissal of Tennessee’s 
petition in the above proceedings should be denied. 


Respectfully submitted, 
TENNESSEE Gas PIPELINE 
CoMPANY, 


A division of Tenneco Ine. 


By Meuvix Ricn ter 
Melvin Riehter 
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I 
Jack WERNER 
Meuvin Ricures 
Littman and Werner 
1001 Connecticut Avenue 
Washington, D. C. 20036 
Haszy S. WetcH 
Wi CUBEADEN. JE. 
Roy C. ALLETAG 
P. O. Box 2511 
Houston. Texas 77001 


Attorneys for Tennessee Gas 
Pipeline Company, a Di- 
vision of Tenneco Inc. 


February 6, 1963 
[3725] 
District of Columbia : ss 


Melvin Richter, being first duly sworn according to law, 
says that he is an attorney for Tennessee Gas Pipeline 
Company, a Division of Tenneco Inc.; that he has read the 
foregoing document of said Company and is familiar with 
the contents thereof; that he has executed the same for 
and on behalf of said Company with full power and 
authority so to do: and that the facts set forth therein are 
true and correct to the best of his knowledge, information 
and. belief. 


MELVIN RICHTER 
Melvin Richter 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 6th day of February, 
1968. 

LOUISE H. PARMER 
Louise H. Parmer 
Notary Public 
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My Commission Expires: 
February 28, 1970 


I hereby certify that I have this day served the foregoing 
document upon all parties of record in this proceeding in 
accordance with the requirements of £1.17 of the Rules of 
Practice and Procedure. Dated at Washington, D. C. this 
6th day of February, 1968. 

MELVIN RICHTER 


Melvin Richter 
Of Counsel for Tennessee Gas 


Pipeline Company, a Division 
of Tenneco Ince. 


CAPTION 
[3728] 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Declaratory Order — Rates (Transportation Service) 
Before Commissioners: Lee C. White, Chairman: 
L. J. O'Connor. Jr.. 
Charles R. Ross, 
Carl E. Bagge. and 
John A. Carver, Jr. 


THE JUPITER CORPORATION ) Docket Nos. 
Union Om Company oF CauiFrornia | R163-212 
Prinuirs Perrotecm Compayy and [| G-16790 
Kerr-McGer Corroration RI6S-111 
ORDER ON PETITIONS FOR DECLARATORY 
RELIEF 


(Issued April 3, 1968) 


This proceeding involves still another chapter in the long 
history of this Commission's regulation of the just and 
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reasonable rates to be charged by Jupiter Corporation 
(Jupiter) for certain operations it has been and is conduct- 
ing in connection with a pipeline it owns and operates be- 
tween the Rollover Field, offshore Southern Louisiana, and 
the facilities of Tennessee Gas Pipeline Company, a Di- 
vision of Tenneco. Inc. (Tennessee) onshore in Louisiana. 
By our order of June 28, 1966, approving a Jupiter pro- 
posed settlement in Docket No. RI63-212 we had thought 
we had brought this long litigation to an agreed and rea- 
sonable conclusion. The petitions filed in the above- 
captioned proceedings by Phillips Kerr-McGee and Ten- 
nessee? show that we were overly optimistic in this belief. 


Jupiter, through its pipeline facilities, performs a num- 
ber of separate functions coming within the aegis of this 
Commission's [3729] jurisdiction. It purchases gas from 
Philips Petroleum Company and Kerr-McGee Corporation 
(Phillips Kerr-MeGee), which it transports onshore and re- 
sells to Tennessee. It also for a fee transports to the Ten- 
nessee pipe line facilities gas which Union Oil Company of 
California (Union), as successor to the Pure Oil Company 
(Pure). sells to Tennessee. Finally, and this is the root of 
the present contest, it transports through these same fa- 
cilities a limited amount of condensate and heavy hydro- 
carbons, which though part of the gas stream as delivered 
to Jupiter by Phillips Kerr-McGee and Union, are not part 
of the gas sales to Tennessee but are separated out and re- 
turned to the producers. 


Pursuant to our decision of August 11, 1965 in Opinion 
No. 470, Phillips Petroleum Co., et al., Dockets No. G-16611, 


’ Petition of Phillips Kerr-MeGee for Order Directing The Jupiter 
Corporation to Pay the Filed Rate for Purchased Gas, filed 
August 30, 1967, Petition of Tennessee for Order Directing 
Jupiter and Union to comply with Commission Orders filed 
June 1, 1967. 
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et al., 34 FPC 486, Phillips Kerr-McGee was certificated to 
make its sale of natural gas to Jupiter at an initial price 
of 18.5 cents per Mef, and Jupiter, pending the outcome of 
the in-progress Section 5 rate proceeding in Docket No. 
RI63-212, was granted a modified temporary certificate 
authorizing it to charge Tennessee no more than 20.9 cents 
per Mcf for the gas it obtains from Phillips Kerr-McGee 
and resells to Tennessee.* In an order of November 27, 
1962, Union’s predecessor Pure, as part of a settlement of 
its company wide rate case, had been authorized to charge 
for the gas it sold to Tennessee under its Rate Schedule 
No 40, 16.75 cents [3730] plus transportation.* The 16.75 
cent base rate has subsequently, been increased, subject to 
refund in Docket No. RI68-40, to 17.75 cents, effective Jan- 
uary 8, 1968. 


The appropriate just and reasonable rate for Jupiter's 
transportation of gas for Pure and the determination of 
the just and reasonable price Jupiter should charge for the 


* Previously, Jupiter had charged Tennessee 22.8333 cents per 
Mef for the gas pursuant to a temporary certificate issued on 
May 24, 1962. 

*In the order approving the settlement the Commission stated 
(28 FPC at 891) “[Pure] proposes a settlement rate of 16.75¢ 
per Mef, plus reimbursement of the charges Pure has to pay 
for transportation. Pure has agreed to charge only that amount 
it actually has to pay for the transportation of the gas onshore. 
and to make any necessary filing in the future to reflect any 
change that may be made therein. We believe that under all the 
circumstances the proposed settlement rate for this sale should 
be approved.” 

In a footnote to the rate schedule in the Appendix annexed 
to the Commission’s order, the “16.75¢ Trans.” settlement price 
is further explained. The note indicates that Jupiter was then 
charging Pure for transportation from the field 10 miles offshore 
to Tennessee's main line onshore 4.0¢ per Mef for the first 62.5 
MMCFD and 3.0¢ per Mef for the remainder. It goes on to say 
“These charges to be recouped from Tennessee as part of the 
rate will be only those actually paid by Pure to Jupiter. its 
successors or assigns, Any reduction in charges by Jupiter will 
thus reduce payments by Tennessee to Pure.” 
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gas it sold to Tennesse were in issue in Docket No. RI 63- 
212. On January 5, 1966, Presiding Examiner Ellis issued 
an Initial Decision holding that both of these transactions 
were subject to the Commission’s jurisdiction, and fixing 
just and reasonable rates for such operations (See 35 FPC 
1095-1133). Prior to decision on exceptions by the Com- 
mission, Jupiter filed a proposed settlement, which as de- 
scribed in the Commission's order of approval, proposed, 
inter alia, that it (1) would file a rate schedule “providing 
for a charge of 1.0¢ per Mef (at 15.025 psia) for transport- 
ing gas for Union” and (2) Jupiter would file a supplement 
to its rate schedule for [3731] its sale to Tennessee “pro- 
viding for a contractural sale price to Tennessee of 19.5¢ 
per Mef for the remaining portion of the current pricing 
period and for the next four year price redetermination 
period.” (35 FPC at 1092). Following acceptance of the 
settlement Jupiter made these filings. 


The present questions arise out of another feature of 
Jupiter’s settlement offer relating to its claimed rights to 
separate reimbursement from Union and Phillips Kerr- 
McGee for the transportation of liquids for these producers 
as well as certain other services it assertedly performs for 
the producers with respect to this portion of the gas stream 
which never gets to Tennessee. In its settlement proposal 
Jupiter stated its offer was made “with an express under- 
standing that Jupiter does not waive its rights with respect 
to the collection from Phillips Kerr-MceGee and Union of 
compensation for services Jupiter performs in transport- 
ing, separating or storing those producers’ condensates and 
liquefiable hydrocarbons.” (35 FPC at 1092) In their re- 
sponses to Jupiter’s settlement offer Phillips Kerr-MeGee 
objected to the proposed settlement to the extent that it 
would in effect reduce its firm rate of 18.5¢ per Mef by re- 
quiring Phillips Kerr-McGee to reimburse Jupiter for the 
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service of transporting and separating the condensate con- 
tained in the gas stream. Contending that under their con- 
tracts with Jupiter such operations were to be without 
charge, Phillips Kerr-McGee stated that there was no 
reason for them to revise their contracts with Jupiter to 
provide additional reimbursement for Jupiter. Union, in 
response to the settlement agreement, also objected to any 
proposal which might require it to contribute any sums to 
Jupiter for the purposes of alleviating the economic diff- 
culties Jupiter envisioned might result from effectuation 
of the examiners’ decision. 


In the light of these objections, the Commission, in ap- 
proving the settlement, expressly stated (35 FPC at 1094): 


Jupiter’s reservation of claimed rights with respect 
to the collection from Union and Phillips Kerr-MeGee 
of compensation for transporting, [3732] separating or 
storing those producers’ condensates and liquifiable 
hydrocarbons and the producers answers on that point 
does not present any issue to be determined at this 
time. Any contractural arrangements Jupiter makes 
with the producers for those services will be acted 
upon if and when they are appropriately submitted to 
the Commission. 


Phillips-Kerr-MeGee was not satisfied with this resolu- 
tion of the issue. It filed an application for rehearing ob- 
jecting to the statement quoted above to the extent it 
implied that there were conractural arrangements between 
Jupiter and the producers relating to transportation and 
processing of condensate or liquifiable hydrocarbons, re- 
maining open for negotiation. Phillips reiterated its claim 
it had contracted for free services with respect to these 
operations and that this arrangement remained in force. 
The Commission, in an “Order Clarifying Prior Order and 
Denying Rehearing”, issued August 22, 1966 (386 FPC 495). 
stated: 
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The quoted sentence neither implies that further 
contractural arrangements are open for negotiations 
nor requires that further negotiations be held. That 
sentence merely indicates that we are not now deter- 
mining the claimed rights of any party on this mat- 
ter... 


In conformity with the Commission’s settlement order, 
Jupiter filed changes in its FPC Gas Rate Schedules Nos. 7 
and § for the transportation of gas “delivered to Tennessee 
... for the account of Union” and for sale of gas (pur- 
chased from Phillips-Kerr-McGee) to Tennessee. On De- 
cember 9, 1966, the Commission’s Secretary wrote Union 
pointing out that “the transportation charge of the Jupiter 
Corporation applicable to gas sold under your FPC Gas 
Rate Schedule No. 120 was reduced to 1.0¢ per Mef, effec- 
tive May 15, 1966,” and that Union in its settlement had 
“agreed to make the necessary filing to reflect any change 
in such transportation charge * He requested that 
Union accordingly make the requisite filing. However, 
Union, by telegram to the Commission Secretary of Decem- 
ber 16, 1966, “respectfully declined” to do so. Union con- 
tended therein [3733] that Pure’s settlement, as approved 
by the Commission, provided for a fixed payment by Ten- 
nessee to Union “plus the charges actually paid by Pure 
(now Union) to Jupiter”, and that “inasmuch as Union was 
not a party or a participant to the Jupiter settlement pro- 
ceeding the settlement and approval thereof did not modify 
Union’s contract with Jupiter or with Tennessee” .. . It 
indicated that Jupiter had submitted to it two invoices 
totaling the full transportation rate originally charged prior 
to the Jupiter settlement, and that in view of the Commis- 
sion’s order in the Pure settlement, alledgedly approving 
the total transportation charge as part of Tennessee’s rate, 
it would not be proper to reduce the rate. This matter has 
not yet been resolved by the Commission. 
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The present proceeding comes to us as a result of the 
7 petitions filed by Tennessee and Phillips-Kerr-MeGee which 
a are directly related to two pending court proceedings Initi- 
ated by Jupiter. In one case, filed by Jupiter in the U. S. 
| District Court for the Northern District of Illinois, against 
. Union, in which Tennessee has been named as a third party 
- defendant by Union, Jupiter is seeking a determination that 
p the proper rate for all of the services it performs under its 


contract with Union is 3.4¢ per Mef. and Union is arguing 
that it this is true it is entitled to collect the entire sum 
from Tennessee in addition to its base rate of 17.75¢ per 
Mef.* In the other case filed by Jupiter against Phillips ani 
Kerr-McGee in the State Cireuit Court for Cook County. 
Illinois, Jupiter is contending that under its contract with 
those producers it is obligated to pay only 17.1l¢e per Mef in 
lieu of the certificated price of 18.5¢ per Mcf.5 In both cases. 
as here, Jupiter asserts its contract rights as against the 
producers were not impaired by the settlement order ap- 
proved by the Commission since all sums due it under the 
contracts, over and beyond the 1.0 cent authorized for the 
transportation and sale of gas in the settlement, [3734] can 
and must be deemed due it as compensation for the services 
it performs for the producers with respect to condensate 
and liquifiable hydrocarbons. Both Phillips-Kerr-MeGee 
and Tennessee have filed motions in the judicial proceed- 
ings to dismiss or stay the actions on grounds that this 
Commission has primary jurisdiction over the subject mat- 


4The Jupiter Corporation v, Union Oil Company of California, 
Civil Action No. 67C13898, and Union Oi Company of California 
v. Tenneco, Inc., id. 


® The Jupiter Corporation v, Phillips Petroleum Company and 
Kerr-Mc@cee Corporation, No. 67112177. 
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ter, and the Tennessee and Phillips-Kerr-MceGee petitions 
here in issue seek to have us exercise such jurisdiction.® 

For convenience, we have treated our analysis below of 
the Phillips-Nerr-MeGee—Jupiter—Tennessee transaction 
separately from that involving Union—Jupiter and Ten- 
nessee. 


The Phillips-Kee-McGee—J upiter—Tennessee Transaction 


We believe it beyond dispute that, pursuant to the final 
orders of this Commission in Opinion No. 470 and approv- 
ing the Jupiter settlement, as fully described above, Jup- 
iter must pay Phillips-Kerr-McGee 18.5 cents (at 15.025 
psia) for each Mcf of natural gas it purchases from those 
producers and must charge Tennessee no more than 19.5 
cents for each Mcf of gas which the latter purchases from 
Jupiter, at the tail gate of Phillips’ extraction plant down- 
stream on Tennessee's line from the point at which Ten- 
nessee physically takes delivery from Jupiter.? We do not 
understand Jupiter to disagree insofar as its sale price to 
Tennessee is concerned. 


[3735] 


Jupiter’s claim in effect is that it is entitled to offset the 
payments it is required by Opinion 470 to make to Phillips- 
Kerr-McGee for the gas purchased from these producers, by 
the sums allegedly due it from Phillips-Kerr-McGee for the 


*On January 31, 1965, the U.S. District Court issued an order 
staying al] further court proceedings pending a resolution by 
this Commission of the matters raised in the present pleadings. 
On January 12, 1968, the state court denied Phillips-Kerr- 
McGee's motion for stay. 

The volumes of gas which Tennessee receives are devoid of con- 
densates and liquifiable hydrocarbons, the former having been 
removed from the gas stream at Jupiter's separating plant and 
the latter extracted at Phillips’ plant. (Docket No. R1I63-212, 
Transcript 54, 55.) 
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transportation, separating and storing of condensates which 
ure separated from the gas stream eventually sold to Ten- 
nessee and returned to the producers. The producers deny 
Jupiter is contractually entitled to any recompense for such 
activities. 


We do not believe any public interest objective would be 
achieved by our attempting to resolve such contractural 
issues. This is an area in which we possess no special ex- 
pertise which would be applicable in any subsequent ju- 
dicial proceedings. See Texas Gas Transmission Co. v. Shell 
Ou Co., 363 U.S. 263 (1960); Pure Oil Co. v. F.P.C., 299 F. 
2d 370 (CA7, 1962). Moreover, in the present situation any 
judicial remedy available to Jupiter may well be a matter 
of equity rather than of law. It is, we believe. sufficient here 
to note that, under the Natural Gas Act, transportation of 
such portions of the natural gas stream received by Jupiter 
from Phillips-Kerr-McGee, but not resold to Tennessee, is 
just as much subject to our jurisdiction as the remaining 
portion of the gas stream, even though it may consist of 
condensates and heavier hydrocarbons subsequentiy ex- 
tracted and sold non-jurisdictionally as liquids. See Deep 
South Ou Co. v. F.P.C., 247 F. 2d S882. 888 (CA5, 1957). 
certiorari denied 355 U.S. 930; Panhandle Eastern Pipeline 
v. F.P.C., 359 F. 2d 675, 682-683 (CAS, 1966): Louisiana 
Public Service Commission v. F.P.C.. 359 F. 2a 525 (CA 5. 
1966), certiorari denied 385 U.S. 833. This means that, even 
if it were to be determined that Jupiter was contractually 
entitled to reimbursement for the transportation services 
it provides for Phillips-Kerr-MeGee, it would not be en- 
titled to payment therefor unless and until it seeures a 
certificate for such transportation at an appropriate rate. 
It is equally clear that, contrary to Jupiter's apparent 
claim, any charge for performing jurisdictional transpor- 
tation activities for Phillips-Kerr-MeGee would have to be 
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tneasured by the approximate five percent of the gas stream 
[3736] received from those producers which is not sold to 
Tennessee rather than to the total volumes of the stream.* 


It is recognized that. in addition to the transportation 
performed for the jurisdictional sales, Jupiter claims the 
right to payment under its contract for other services of 
2 non-jurisdictional nature. In order to facilitate further 
administrative proceedings it is to be hoped, therefore, that 
any judicial determination that Jupiter is, as a matter of 
private obligation, entitled to any payments by Phillips- 
Kerr-MeGee would segregate any amount due for said trans- 
portation from any other obligations to Jupiter the pro- 
ducers may be found to have. 


The Union — Jupiter — Tennessee Arrangement 


Here we have a more complex situation and one which, 
insofar as it involves disagreement as to the interpretation 
of our orders, clearly requires Commission guidance. The 
problem is a twofold one, since it involves not only Jupiter's 
relations with Union, dealt with in the 1966 settlement of 
Jupiter's rate case, but Union's rate for the sale of gas to 
Tennessee, as fixed by the 1962 rate settlement of Pure, 


Union’s predecessor. 


There can be no real dispute with the fact that the 
presentivy authorized rate for the transportation service 
Jupiter performs in bringing the gas Union has sold to 
Tennessee to the Tennessee main line onshore is 1.0 cent 
per Mef. Not only is this the unequivocal holding of our 
order of June 28, 1966, but, consistent therewith, Jupiter 
filed a change in its Rate Schedule No. 7, effective May 15, 


* Jt is clear that in fixing this price, the one-cent per Mef settle- 
ment charge would not necessarily pertain. As indicated above. 
this settlement applied only to the transportation of gas redeliv- 
ered to Tennessee. 
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1966, expressly so providing. Union’s claim that the Com- 
mission’s order is not binding on it because it was not a 
party to the Jupiter rate case is devoid of merit. Union (for 
its predecessor Pure) was, or should have been well aware 
of [3737] the case from its initiation:* its decision not to 
intervene and participate as a party was its own, Moreover, 
with special reference to the settlement agreement, Union 
was not only advised both of the settlement offer, and a 
prior one, but filed comments thereon with the Secretary 
of this Commission.’® It is true that in these comments 
Union objected to the settlement (as did Phillips): but if it 
did not like the result (and if the result in part injured 
Union) it was free to seek rehearing and court review. It 
chose not to do so. 


The other facet of Union's argument is equally lacking 
in substance. The Pure rate settlement cannot, as Union 
apparently would have it, be construed as fixing a rate for 
the sale of gas to Tennessee at a fixed price, plus the cost not 
only of transporting this gas, but the part of the gas stream 
initially received by Jupiter from Pure but never rede- 
livered to Tennessee, As indicated in footnote 3, supra, the 
body of the Commission's order approving the Pure settle- 
ment expressly refers to “that amount [Pure] actually 
has to pay for transportation of the gas onshore.” And 
while neither the original contract under which Pure sold 
gas to Tennessee, its rate settlement agreement. which 
had been submitted for the Commission's approval, or the 
Appendix to the Commission's order, in terms, expressly 
characterizes the [3738] transportation involved as the 
transportation of the gas" actually delivered to Tennessee, 

’ Pure was served with a copy of the Commission's order, issued 

December 5, 1962, instituting the investigation of Jupiter's rates. 
1 Union's letters, filed April 15, 1966, and June 2, 1966. 
1 Contained in Supplement No. 9 to Union’s FPC Gas Rate 
Schedule No. 120, filed December 26, 1962. 
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there is nothing in the language utilized which requires or 
suggests any other construction. It would be a most peculiar 
sales arrangement under which Tennessee would agree to 
pay a producer for the costs of transporting onshore that 
part of the gas stream which Tennessee does not receive, 
but which is, instead, returned by transporter to the pro- 
ducer. No such obligation can be spelled out, or even im- 
plied. from the orders or underlying contracts in issue 
here. 


As in the case of the Phillips-Kerr-MeGee transaction, 
we see no reason, at this time, to attempt to resolve any 
contractual issue which may exist between Union and Jupi- 
ter as to the latter’s right to compensation for services 
allegediy performed for Union, with respect to that part 
of the gas stream Jupiter physically receives from Union 
but which is not purchased from Union by Tennessee. Any 
such obligations are totally unrelated to the price Union 
may charge Tennessee as part of its filed rate: neither 
Jupiter nor Union have asked us to pass upon Jupiter's 
alleged rights to additional compensation from Union. .As 
in the case of Phillips-Kerr-McGee, any transportation of 
condensates or hydrocarbons Jupiter performs for Union 
over and above the transportation of the gas it delivers to 
Tennessee, will itself involve jurisdictional transportation 
subject to certification and rate regulation by this Commis- 
sion, and the appropriate rate for any such transportation 
would relate solely to the portion of the gas stream not 
redelivered to Tennessee. Thus here too, we would hope 
and expect any judicial determination of any Jupiter en- 
titlement to reimbursement as a matter of private law would 
segregate the amounts attributable to such jurisdictional 
activities (which would then be subject to regulation by 
this Commission) from any amounts due for non-jurisdic- 
tional services. 
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Accordingly, the Commission finds and concludes: 


(A) Union is, and since May 15, 1966, has been, 
obligated to pay Jupiter 1.0¢ per Mef pursuant to Jupi- 
ter’s FPC Gas Rate Schedule No. 7. 


[3739] 


(B) Union is, and since May 15, 1966, has been, 
authorized to charge Tennessee no more than 1.0¢ per 
Mef over and above its base rate under Union's FPC 
Gas Rate Schedule No. 120. 


(C) Jupiter is, and since August 11, 1965, has been, 
obligated to pay Phillips-Kerr-McGee the latters’ pre- 
scribed certificate rate of 18.5¢ per Mef under Phillips’ 
FPC Gas Rate Schedule No. 329 and Kerr-McGee’s 
FPC Gas Rate Schedule No. 56, respectively. 


(D) Jupiter is, and since May 15, 1966, has been. 
authorized to charge Tennessee 19.5¢ per Mef for the 
gas sold by Jupiter to Tennessee under Jupiter's FPC 
Gas Rate Schedule No. 8. 


By the Commission. 


(SEAL) 
Kenneth F. Plumb, 
Acting Secretary. 
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CAPTION 
[3741] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


THE JUPITER CORPORATION ) Docket Nos. 
Usiro~ Or Company OF CALIFORNIA R1I63-212 
Puitures Petroteum Company and { G-16790 


Kere-McGee Corporation ) RI6S8-111 


APPLICATION BY UNION OIL COMPANY 
OF CALIFORNIA FOR REHEARING 
OF ORDER ON PETITIONS FOR 
DECLARATORY RELIEF 


COMES NOW, Union Oil Company of California 
(Union), pursuant to Section 19(a) of the Natural Gas 
Act and Section 1.54 of the Commission’s Rules of Practice 
and Procedure, and files this application for rehearing of 
the Commission’s Order in the above proceedings issued 
April 3, 1968. Union is a party to the proceeding in Docket 
Nos. RI63-212 and G-16790 by virtue of the “Petition of 
Tennessee Gas Pipeline Company, a Division of Tenneco 
Inc., for an Order Directing Jupiter Corporation and Union 
Oil Company of California to comply with Commission 
which was filed with the 
Commission on June 1, 1967. A copy thereof was served 
on Union with the Commission’s letter dated June 13, 1967. 


, 


Orders in the above Proceedings’ 


Union’s answer to the said Petition was filed with the 
Commission on June 28, 1967 and said answer is hereby 
incorporated herein by this reference, Union is aggrieved 
by the aforesaid order of the Commission issued April 3, 
1968 in the respects hereinafter set forth. In support of the 
within application for rehearing, [3742] Union would 
respectively show as follows: 
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i In Footnote * (memo, page 3) of its Order issued April 3, 
° 1968, the Commission placed heavy, but unwarranted em- 
° phasis on its own language used in summarizing The Pure 
ke Oil Company’s (Pure’s)! Settlement Proposal in its order 
. approving Pure’s settlement in Docket Nos. G-16790, et al.. 
(28 FPC at 891). Insofar as it relates to Pure’s FPC Gas 
% Rate Schedule No. 40 (now Union's FPC Gas Rate Schedule 
‘ No. 120), Pure’s original Settlement Proposal provided for 
ve a rate of “16.75 cents, plus transportation’, with a footnote 
|. as quoted by the Commission in its order. However, by an 
Amendment to Settlement Proposal subsequently filed with 
¥ the Commission, Pure further clarified its proposal regard- 
ing the subject transaction as follows: 


“ IV. 


As to the sale under Rate Schedule 40, Pure proposes 
to file a contract amendment which will provide for: 
1. A base rate of 16.75¢ per Mef at 15.025 psia. plus 
reimbursement of the actual payments Pure 


makes to Jupiter OW Corporation for transporta- 
tion. 


2. Removal of the favored nations and price rede- 
termination clauses from the contract and sub- 
stitution in lieu thereof 1¢ per Mef fixed escalation 
on November 1, 1966 and November 1, 1970. 

3. Extend the period for make-up of gas paid for but 
not taken to five (5) years.” (Emphasis supplied) 


[3743] 


It is therefore submitted that Pure at no time differentiated 
between the “transportation of gas onshore” and the “trans- 
portation” as provided in the Hydrocarbons Gathering and 
1Union Oil Company of California succeeded to the interest of 
The Pure Oil Company on July 16, 1965, 
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Separating Agreement dated January 2, 1957 between 

“nion and The Jupiter Corporation (Jupiter), which agree- 
ment is on file with the Commission as Jupiter's FPC Gas 
Rate Schedule No. 7. It is thus clear that the supplied adjec- 
tive. “gas”, was a creature of the Commission's concoction 
and has formed the predicate of all of its handlings of the 
parties’ rights and obligations, eventually, as the Commis- 
sion would have it, to Union's economic detriment. 


Il. 


The Connnission also quotes the footnote to Pure’s rate 
schedule here in question which was incorporated as part 
of Pure’s origina! Settlement Proposal and in the Appendix 
annexed to the Commission's order which, in pertinent part, 
reads as follows: 

~ * * * Any reduction in charges by Jupiter will thus 
reduce payments by Tennessee to Pure.” (Memo, p. 3) 


It is abundantly clear that this footnote stated Pure’s 
never-disputed intent to reduce Tennessee’s costs as re- 
flected in Pure’s Commission-approved filed rate to the 
extent. if any, that Pure’s actual payments to Jupiter under 
the parties’ Hydrocarbon Gathering and Separating Agree- 
ment were ultimately reduced. It is equally clear that Pre- 
siding Examiner Ellis understood this intent when he stated, 
in part, [3744] as follows at pages 46-47 of his initial de- 
cision issued January 5, 1966 in Docket Nos, R163-212, et al.: 


“While Pure is not a party here, and may not be 
aware of this proceeding, its undertaking carried 
forward into the Commission’s order on its rate settle- 
ment, as quoted on page 11 above, is clear and in- 
dubitable that if and when Jupiter’s 3.4-cent rate 
reduces for any reason, the benefit will pass on to 
Tennessee and will necessarily affect Tennessee’s cost 
of service and have its eventual effect on Tennessce’s 
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resale price and the consumers’ costs. For completeness 

° of the record it may be appropriate to suggest that the 
Secretary send a copy of the order here subjoined to 
the Pure Oil Company at its recorded address. Finally. 


~ it hardly seems necessary also to incorporate in the 
> order an enjoinder that Tennessee no longer continue 


to pay whatever price is invoiced to it (confessedly 


itt assuming it to be correct, 6T912), but shal] take care to 

. adjust its payments according to the change in Jupiter's 
rate. 

z “This procedural refinement is essential if the result 


of the proceeding is to benefit consumers. The point is 
a the rate being altered by the attached order is Jupiter’s 

rate to Pure, and the rate order does not change Tennes- 

' see’s costs or the consumers’ burden until Pure does 
in fact pass the rate benefit on to its customer, Tennes- 
see. Pure’s rate to Tennessee is not technically in this 
case, but in view of the undertaking quoted, as cited 
above, there is no reason to doubt that the benefit will 
be transferred as soon as tt occurs, nor to doubt that 
it will create its reaction in Tennessee's cost of service 
and eventually in Tennessee’s rates, leading to a reduc- 
tion in consumers’ costs. 

e e e 


“(e) The change is not of concern to Jupiter or 
harmful to it — Pure is still the contracting party bound 
to pay Jupiter's price. [3745] Pure has merely in- 
demnified itself by getting agreement from Tennessee, 
as its customer, to pay or receive the effect of any 
change in this one element of Pure’s costs. As such. 
agreements of this kind are quite common, as in the 
‘ase of price adjustment clauses for changes in cost of 
fuel or of purchased gas, or in any many outright “cost 
of service” rates where the entire rate goes up or down 
as the costs change. * * ** (Emphasis supplied) 


The key words in the above-quoted statement are “re- 
duces” and “benefit”. It is submitted that the Commission's 
Order, as it may affect Union, neither “reduces” Union's 
total payments to Jupiter nor is it a “benefit” to Union. 
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Quite to the contrary. the Commission would have Union 
reduce its filed rate to Tennessee by a substantial amount, 
while leaving Union in the awkward and inequitable posi- 
tion of paying Jupiter more than Union receives from Ten- 
nessee contrary to the intent of Tennessee, Union (Pure) 
and Jupiter as expressed in the various written agreements 
between the parties. This inequity is underscored by the 
fact that the Commission has indicated in its order issued 
April 3. 1968 that “both parts” of Jupiter’s Hydrocarbon 
Gathering and Separating Agreement, as well as the “rates” 
chargeable therefor are jurisdictional in the following 


words: 


“* * * (A)ny transportation of condensates or hydro- 
carbons Jupiter performs for Union over and above 
the transportation of the gas it delivers to Tennessee, 
will itself involve jurisdictional transportation subject 
to certification and rate regulation by this Commission, 
and the appropriate rate for such transportation would 
relate solely to the portion of the gas stream not rede- 
livered to Tennessee, * * *” (Memo, page 11) 


[3746] 


The direct and only effect of the Commission’s order 
would appear to be a clear and unequivocal reduction in 
Union’s filed rate which was approved by the Commission’s 
final and condition-fulfilled order issued in 1962. All parties 
have performed under the multi-contractual arrangements 
and certifications without challenge from the Commission 
or others for a period of approximately six years following 
the Pure Settlement and its approval by the Commission. 


ITT. 


In dealing with Union’s contention (which is here re- 
iterated) that it was not a party to the Jupiter Settlement 
3-212, ef al., the Commission 


. 
. 


proceedings in Docket Nos. RI6 


4 
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states that Union “was, or should have been, well aware of 
the case from its initiation,” and such contention on the 
part of Union “is devoid of merit.” It is hereby submitted 
that the matters now being dealt with in the Commisson’s 
order issued April 3, 1968 were not in issue in the Jupiter 
proceeding. Had Union elected to intervene in those pro- 
ceedings as the Commission now suggests, it would have 
had no legitimate role to play other than that of a customer 
or Jupiter who, Union submits, is a part of the public that 
the Commission purports to protect in its regulatory 
activity. If Union had become an intervenor, it would have 
expected to support the contract terms comprising Jupiter's 
Rate Schedule No. 7 upon which “surgery” was being per- 
formed by the Commission. 


The Commission could have brought about Union's [3747] 
-articipation in the Jupiter proceeding by consolidating 
Union's FPC Gas Rate Schedule No. 120 with such pro- 
ceedings and making both Union and Tennessee (merely 
an intervenor) parties to the proceedings as respondents. 
The Commission elected not to take this action. This in- 
action on the part of the Commission, coupled with an order 
affecting Union's vested rights, but without a hearing 
(although repeatedly requested by Union over a period in 
excess of a year) is a clear denial of due process to Union. 
The suggestion in the Commission’s Order of April 3, 1968 
that “If Union did not like the result (and if the result in 
part injured Union), it was free to seek rehearing and court 
review” (Memo, page 10) is contrary to the express 
language of Section 19(a) of the Natural Gas Act which 
provides that the right to a rehearing is only available to 
a “party” to the proceeding. Union was not a party to the 
proceeding and had no right to seek rehearing and court 
review. 


(3747) 
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Moreover, the Commission in its “Order Clarifying Prior 
Order and Denying Rehearing” issued August 22, 1966, 
specifically declined to decide the issue upon which Union’s 
participation in Jupiter's settlement proceeding would have 
been predicated and upon which appeal could have been 
taken therefrom. 


IV. 


The Commission’s holding that Union’s argument is 
“lacking in substance” when it contends that its settlement 
[3748] rate to Tennessee is comprised of a “fixed rate”, 
plus a/l costs for transportation regardless of whether 
Tennessee ultimately gets the hydrocarbon produet, is in 
error and is self-serving to the Commission’s disposition of 
these several matters after the fact of having unequivocally 
approved the settlement proposed by Pure. It is submitted 


that the “woof and warp” of the Commission’s weave is its 
unfounded contention that Pure proposed to pay any 
amount for the service of transporting “gas ashore.” The 
(ormmission in its order approving Pure’s settlement stated 
in the body thereof that “Pure has agreed to charge only 
that arnount It actually has to pay for the transportation of 
vas onshore.” (Memo, page 3) As set forth hereinabove, 
Pure did not so propose in its settlement Proposal or the 
Amendment thereto, or otherwise limit its proposal to 
“gas” transportation only. It is submitted that, with this 


laa 


fiction for all time dispatched, the Commission must reach 


,. 


he irresistible conclusion that Union is entitled to receive 


its total filed rate fromm Tennessee, and that Tennessee is 
obligated to pay said rate until such time as the Commis- 
sion deems it appropriate to fix a total rate for all services 
performed by Jupiter for Union which would, in turn, be 
reimbursed to Union by Tennesee. To hold otherwise would 
severely shake the gas-producing industry’s faith in 
Cormmission-approved settlements. 
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In connection with the contractual! obligation of Tennes- 
see to reimburse Union for the latter’s payments to [3749] 
Jupiter, the Commission states that: 


“Tt would be a most peculiar sales arrangement under 
which Tennessee would agree to pay a producer for 
the costs of transporting onshore that part of the gas 
stream which Tennessee does not receive, but which is, 
instead, returned by transporter to the producer. No 
such obligation can be spelled out, or even implied, 
from the orders or underlying contracts in issue here.” 
(Memo, page 11) 


It is respectively submitted that the Commission was aware 
of the services to be performed by Jupiter for Union as 
provided in the Hydrocarbons Gathering and Separating 
Agreement at the time of the Commission's order approving 
the Pure Settlement Proposal, which proposal made the 
payment for such services fully reimbursible by Tennessee 
as part of Union's filed rate. It is also submitted that the 
“arrangement” is not “peculiar” inasmuch as the practice 
is quite prevalent in the area of this transaction and is 
presently under the Commission's investigation in Docket 
No. R-338. 


CONCLUSION 


WHEREFORE, Union respectfully urges that rehear- 
ing be granted of said Order of April 3, 1968, and that 
upon rehearing said Order be modified consistent with the 
grounds upon which [3750] this application is based. 


Respectfully submitted, 


UNION OIL COMPANY OF 
CALIFORNIA 
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Orig. Signed By 
By Georce C. Bonp , 
George C. Bond 
Assistant Counsel 

L. A. Gibbons 
George C. Bond 
Henry B. Eubank < 
Union O11 Company of California 
Union Oil Center 
Los Angeles. California 90017 


John C. Snodgrass 
VINSON, ELKINS, WEEMS & SEARLS 4 
First City National Banks Building 

Houston. Texas . 
Attorneys for Union Oil Company - 
of California 

CAPTION 
[3754] 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


THe Juprrer ConPporaTIon 

Ustos Om Company or CALIFORNIA 

Primus Perntoterm Company AND | 
Kere-McGee Corporation 


RI63-212 
G-16790 
RI68-111 
PETITIONS FOR REHEARING 
OF THE JUPITER CORPORATION 
OF ORDER ON PETITIONS FOR 
DECLARATORY RELIEF 


The Jupiter Corporation (Jupiter) here files its Petition 
For Rehearing of the Order On Petitions For Declaratory 
Relief issued herein on April 3, 1968S, 


< 
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I. The Order 


The Order in question relates to a number of sub-issues 
involved in the separate controversies (1) between Jupiter 
and Phillips Petroleum Company and Kerr-McGee Corpo- 
ration (PKM), and (2) between Jupiter and Union Oil 
Company of California (Union). 


Because Jupiter believes the Commission's Order is not 
wholly clear in several respects, as explained below, Jupi- 
ter’s request for relief herein is framed in part as a request 
for clarification, and Jupiter wil! begin this Petition for 
Rehearing by stating what may be the Commission's posi- 
tion in the subject Order. 


It appears that the Commission has recognized at least 
three activities performed by Jupiter: 


[3755] 


(1) The purchase and sale for resale. and or trans- 
portation, of natural gas which is ultimately delivered to 
Tennessee Gas Pipeline Company (Tennessee) and trans- 

ortec ennessee imate consumer consumption. 
»orted by Tennessee for ultimate consu tor 


(2) The transportation of liquid condensates.* 


(3) Other services performed by Jupiter for Union 
and PKM, ineluding the separation and storage of liquid 
condensates. 


* For clarity throughout this Petition for Rehearing, as reeog- 
nized by the Commission in its Order (Mimeo., p. 7. fn. 7), 
Jupiter will refer to those components of the well stream which 
are not liquids at ordinary temperatures and pressures and 
which are extracted at Phillip’s processing plant as “Hquetiable 
hydrocarbons” or “liquetiables”, and to those components of the 
well stream which are liquids at atmospheric temperatures and 
pressures and which are separated by Jupiter's mechanical sepa- 
rator, first for measurement on the offshore platform and again 
on shore for delivery to the producers vas “liquid condensates” 
or “liquids”. 
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The first part of the Order which is not entirely clear 
arises out of the Commission's statement with respect to “ 
the PKM transaction, at page 8 of the Order: | 
It is, we believe, sufficient here to note that, under the - 
Natural Gas Act, transportation of such portions of . 

the natural gas stream received by Jupiter from 
Phillips-Kerr-MeGee, but not resold to Tennessee, is s 
just as much subject to our jurisdiction as the remain- ‘ 

ing portion of the gas stream, even though it may 
consist of condensates and heavier hydrocarbons sub- ~ 
sequently extracted and sold non-jurisdictionally as ~ 

liquids. See Deep South Oil Co. v. F.P.C., [3756] 247 
F.2d S82, 888 (CA5, 1957, certiorari denied 355 U.S. = 


930; Panhandle Eastern Pipeline v. F.P.C., 359 F.2d 

675. 682-683 (CAS, 1966): Louisiana Public Service 
Commission v. F.P.C., 359 F.2d 525 (CA5, 1966), cer- . 
tiorari denied 385 U.S. 833. This means that, even if it 

were to be determined that Jupiter was contractually 

entitled to reimbursement for the transportation serv- 

ices it provides for Phillips-Kerr-McGee, it would not 

be entitled to payment therefor unless and until it 

secures a certificate for such transportation at an = 
appropriate rate. 


And at page 11, with respect to the Union transaction, 
the Order states: 


As in the case of Phillips-Kerr-MeGee, any transporta- 
tion of condensates or hydrocarbons Jupiter performs 
for Union over and above the transportation of the 
gas it delivers to Tennessee, will itself involve juris- 
dictional transportation subject to certification and 
rate regulation by this Commission, and the appropri- 
ate rate for any such transportaton would relate solely 
to the portion of the gas stream not redelivered to 
Tennessee. 


Jupiter of course agrees with the Commission’s view that 
the Commission has rate and certificate jurisdiction over 
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the sale and, or transportation of natural gas and that the 
Commission does not have rate and certificate jurisdiction 
over the services referred to as item (3) in the list at the 
beginning of this Petition. However, the two quotations 
above, from the Commission’s Order could be interpreted 
to state that the Commission has jurisdiction (assuming 
interstate commerce) to: 


[3757] 


a. Grant (Certificate) or deny authority to con- 
struct facilities which will carry a combined gas and 
liquid condensate stream, including such capacity, if 
any, as might be “extra” in order to carry the liquid 
condensate portion of the stream. 


b. Grant (Certificate) or deny authority to trans- 
port a natural gas stream which carries liquid con- 
densate along with it. 


e. Regulate the “rate” which is paid for the trans- 
portation of liquid condensates, whether such “rate” 
is contractually specified as such, or is in some other 
form, such as a contractual “spread.”** 


In addition, it appears that the Commission has not 
claimed jurisdiction to: 


d. Regulate the price at which the liquefiable 
hydrocarbons (when separated) and the liquid con- 
densate are sold. 


Commission certificate jurisdiction, as listed in items a. 
and b. above, is not challenged by Jupiter, although Jupi- 


* It is not apparent whether this authority is conceived to be a 
part of certification only, or by both certificate and rate pro- 
ecedings, nor is the Commission's position apparent as to the 
relationship between this claimed “rate regulation” and the allo- 
cation of costs between gas transportation and liquid condensate 
and liquefiable hydrocarbon transportation. 
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ter is unable to ascertain from the subject Order the exact 
nature of this Jurisdiction claimed by [3758] the Commis- 
sion. Jupiter, however, does not believe that the certificate 
jurisdiction noted also grants the Commission the author- 
ity listed as items ec. and d., above, and doubts that this is 
what the Commission's Order means to say. 


Jupiter emphasizes that its above delineation of Com- 
mission position states what Jupiter believes the Commis- 
sion may mean, but Jupiter is not certain it has correctly 
interpreted the Commission Order, particularly in view 
of the inconsistency of such interpretation with other recent 
Commission pronouncements, as explained below. 


The second part of the Order which requires clarifica- 
tion relates to the fact that the Order may indicate that 
Jupiter has not made clear its position relative to its con- 
tractual relations with PKM, since Finding Paragraph 
(C) of the Order states that Jupiter is obligated to pay 
PKM 18.5 cents per Mcf under the PKM Rate Schedules. 
This is a reiteration of a sentence on page 7 of such Order, 
and does not negate or deny Jupiter’s right to pay less, 
since on page § of such Order, the Commission states: 


Jupiter’s claim in effect is that it is entitled to off-set 
the payments it is required by Opinion 470 to make 
to Phillips-Kerr-MceGee for the gas purchased from 
these producers, by the sums allegedly [3759] due it 
from Phillips-Kerr-McGee for the transportation, 
séparating and storing of condensates which are sepa- 
rated from the gas stream eventually sold to Tennessee 
and returned to the producers. 


That quoted passage and finding paragraph may state a 
Commission position that the total revenues to which Jupi- 
ter is entitled under its contract with PKM is a composite 
of payment for (1) hauling gas, (ii) hauling condensate 
and (iii) performing other nonjurisdictional services, (i), 
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(ii) and (iii) each being separate pricing components. The 
PKM Rate Schedules, however, are the contracts between 
those companies and Jupiter, and Jupiter is firmly of the 
opinion, and believes it hax demonstrated, that such con- 
tracts set the maximum price which Jupiter currently must 
pay to PKM, at 19.5 cents (the price the Commission now 
orders Jupiter to collect from Tennessee Gas Pipeline 
Company (Tennessee) less a contract price differential (or 
adjustment) which normally approximates 2.5 cents per 
Mef. This is a unified contract, and unified differential, al- 
though Jupiter recognizes that the apparent difference in 
concept may be merely semantic. Further, Jupiter's above 
statement does not constitute a rejection of the Commis- 
sion’s general view, for gas regulatory purposes. 


[3760] 


Relative to Union, the same conceptual or semantic differ- 
ence may exist, since Finding Paragraph A states that 
Union must pay Jupiter 1 cent per Mef pursuant to Jupiter's 
Rate Schedule No. 7. Again, irrespective of the Commis- 
sion’s view of Jupiter's total revenues as a composite for a 
variety of services, with 1 cent per Mef constituting the 
natural gas component, Jupiter's contract with Union pro- 
vides for a charge which approximates 3.4 cents per Met. 
for the combined services. Again, this is not inconsistent 
with the Commission's general view, for gas regulatory 
purposes, since it seems likely that the fact the Commis- 
sion limited Finding paragraph A to Jupiter’s Rate Sched- 
ule indicates that that paragraph refers only to the gas 
charge under the Commission’s past orders. 


II. Jupiter’s Possible Disagreement 
With The Order 
In its Order, the Commission appears to possibly state 
(as discussed in Section I hereof) that the Commission has 
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jurisdiction to regulate the rate paid for the transportation 
of Hguid condensate which is not sold to interstate pipe- 
lines (and thus is not sold to distributors and consumers 
of natural gas). 


Jupiter doubts that this is a correct interpretation of 
what the Commission has said in the subject Order, since 
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No. R-338. In its Notice of that Proposed Policy, issued 
February 5, 1968, the Commission stated, at page 2: 


We have reached a tentative conclusion that it might be 
preferable and sufficient for purposes of consumer pro- 
tection. to allocate out of the cost of service applicable 
to other jurisdictional services the liquid transporta- 
tion costs in pipeline eases, /earing it to the pipelines to 
negotiate fair compensation from the owner of the 
liquids of the liquefiable hydrocarbons. (emphasis 
added) 


Thus, the Commission’s proposed policy statement clearly 
that the Commission will allocate pipeline costs be- 
tween the natural gas, liquefiable hydrocarbons and liquid 
condensate “cornponents”, but that the Commission will not 


fix the compensation which the pipeline will receive for 


states 


carrying the liquefiable hydrocarbons or the liquid con- 
densates. The proposal to continue the present policy of 
not attempting to regulate the latter compensation (con- 
sistent with the fact the Commission does not attempt to 
regulate the price at which separated liquids or extracted 
liquefiables are sold) is appropriate on two grounds. 


First, it is obvious that the liquid condensates (and lique 
fiables too, for that matter) which are extracted and re 
tained by the producer, are not sold to or transported 
through the interstate pipeline, and thus do not burden the 


La 
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[3762] 


distributors and consumers of interstate gas. This is clear 
factually, and the Commission has recognized it in the 
subject Order herein, when it ruled that Union cannot pass 
on more than the 1 cent per Mef gas charge to Tennessee, 
since it “would be a most peculiar sales arrangement” for 
Tennessee to pay for transporting “that part of the gas 
stream which Tennessee does not receive.” Since the ¢con- 
sumers will not be burdened. whatever the level of the charge 
for hauling liquids, so long as an appropriate cost alloca- 
tion is made, there is no reason why the Commission should, 
or can, regulate such hauling charge. 

Secondly, Jupiter believes that the Natural Gas Act limits 
the Commission’s jurisdiction to natural gas; that those 
substances which are often entrapped and carried with gas, 
but in liquid form, are clearly not gas; and that the Com- 
mission therefore has no jurisdiction with regards to 
liquids. This not negate the power of the Commission to 
certificate facilities which a pipeline proposes to use to 
carry liquids, together with gas and liquefiables. Nor does 
it negate the power of the Commission to certificate the 
transportation of a gas-liquid stream, even though that 
stream carries liquids (and also includes liquefiables which 
are later removed from the stream). Nor does it negate the 
power of the [3763] Commission to fix a rate for transpor- 
tation of the gas, ineluding the technique of allocation of 
costs between the functions of gas, liquids and liquefiables 
transportation. But it does negate the power of the Com- 
mission to regulate the rate for which the liquids are ear- 
ried and/or sold, However, such limitation, as noted above, 
does not harm or burden the consumers of gas, so that no 
need for such power exists.* 

* Subsection IL A, B and C hereof, below, will more fully explore 


why the Commission should not, need not and is not authorized 
to regulate the rate for the transportation of liquids. 
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Thus, it is apparent that the sentence summary, quoted 
above, from the Commission’s proposed General Policy 
Statement. is consistent with the Commission's duty and 
authority. However, in the subject Juipter Order, the Com- 
mission seems to suggest that the Commission can and will 
regulate the level of the charge for hauling the liquids 
which do not get passed on to the consumer. Jupiter can- 
not be sure that such Order so states, however. At page 8 
of the Order, for example, the Commission states that once 
Jupiter establishes its contractural right to payment, it 
must secure “a certificate for such transportation at an ap- 
propriate rate.” This reference to rate may not be intended 
to suggest that the Commission would set the “appropriate” 
level, but may merely refer to an “appropriate” level set 


sion states, at pave 11 [3764] of the Order, that the “trans- 
portation of condensates or hydrocarbons ... will... in- 
volve jurisdictional transportation subject to certificate 
and rate regulation by this Commission.” The reference to 
rate regulation may pertain to the allocation of costs in a 
pipeline rate case, as covered in the Commission’s State- 
ment of Proposed Policy, rather than to a direct setting of 
the liquid hauling for sales) rates. Thus, Jupiter requests 
clarification in these respects. 


Jupiter has heretofore also noted that it believes that 
the Commission's reference to an obligation of Union to 
pay Jupiter 1 cent per Mef (Ordering paragraph A, p. 11) 
is limited to gas, and does not purport to refer to Jupiter's 
total contractural rights which may be judicially established, 
Similarly. Jupiter believes that the Commission’s Ordering 
paragraph © (p. 12) has the same intent and limitation of 
scope, and does not purport to require Jupiter to actually 
now pay PKM 18.5 cents per Mef, but instead indicates the 
amount of payment which the Commission regards as 
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“in-line” for regulatory purposes, but subject to PKM’s 
contractural right to collect that amount which contractural 
question is before the Circuit Court of Cook County, Tlinois. 


Consistently with the above interpretation. Jupiter be- 
lieves that the subject Order does not purport to now change 
Jupiter’s present posture: 


[3765] 


a. To continue to bill Union for the contractual! rate of 
approximately 3.4 cents per Mcf and to pursue judicial 
remedies to collect same. 


b. To continue to pay PKM at the rate of approxi- 
mately 17 cents per Mef, and to pursue efforts to judicially 
establish its right to pay no more than that amount, so 
long as its (Jupiter’s) gas sale price to Tennessee is no 
more than 19.5 cents per Mef. 


The above interpretation of the Commission Order, 
however, still leaves the question of Commission intent 
and authority, after judicial determinations are reached 
in the litigation between Jupiter and PKM, and Jupiter 
and Union. Jupiter will now return to a more detailed de- 
scription of that subject. 


A. The Commission Need Not Regulate 
Liquid Hauling Rates 


As noted above, the Commission may fully exercise its 
duties under the Natural Gas Act without undertaking to 
regulate the rates for transportation of liquids not de- 
livered and sold to the interstate pipelines (and thus not 
sold to distributors and consumers), The support for this 
statement will be summarized in this subsection, 


First and foremost, there is no need for the Commis- 
sion to regulate the charge for transportation of liquid 
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condensates (or iquefable hydrocarbons) or for the Com- 
mission [$766] to regulate the sale prices of liquid con- 
gensates (or Heuetiable hydrocarbons), because the in- 
terests of the natural gas consumer are fully protected 
without such regulation. The primary guideline of most 
decisions concerning the jurisdiction of the Commission 
is protection for the natural gas consumer. In Phillips Pe- 
troleum Co. v. Wisconsin, 347 U.S. 672 (1954), the Su- 
preme Court stated that “the overriding congressional 
purpose (for the Natural Gas Act) was to plug the ‘gap’ 
in regulation of natural-gas companies resulting from ju- 
dicial decisions prohibiting. on federal constitutional 
grounds. state regulation of many of the interstate com- 
merce aspects of the natural-gas business”. The court, 
therefore. held that the Commission had jurisdiction over 
the rate charged by an independent producer to an inter- 
state pipeline for natural gas, because such a rate has “a 
direct and substantial effect on the price paid by the ulti- 
mate consumers” of natural gas. (347 U.S. at 682-683, 685) 


This consideration is not present in the instant contro- 
versy because full protection of the natural gas consumer 
is accomplished and assured as long as the Commission 
has and exercises jurisdiction to (1) regulate the price 
paid by Tennessee to Union and to Jupiter; (2) regulate 
the maximum price paid for natural gas, by Jupiter to 
PKM: (3) regulate [3767] Jupiter’s rates (or contract 
spread) for the transportation of gas; and (4) allocate 
Jupiter’s pipeline cost of service among the natural gas, 
liqnefiable hydrocarbon and liquid condensate components 
of Jupiter's activities, as proposed in General Policy Dock- 
et No, R-2334, discussed above. As previously stated, and 
as stated in the subject Jupiter Order, the Commission 
has exercised its jurisdiction in these four areas, and Jupi- 
ter has no quarrel with the Commissions’ authority to 


“< 
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exercise this described jurisdiction. In addition, this Com- 
mission has the power, through its certificate and abandon- 
ment approval authority, to limit the utilization for non- 
jurisdictional services of that facility capacity which has 
been dedicated to service for the natural gas consumer. 
Therefore, the Commission has adequate control to pre- 
vent Jupiter from attempting to use a greater proportion 
of its capacity for liquid condensate transportation. when 
that capacity is needed for transportation of natural gas, 
to the detriment of the producers, Tennessee or the natural 
gas consumers.® 


[3768] 


The extension of the Commission’s jurisdiction further, 
to regulate the charge for transportation and/or the sale 
price of liquid condensates, will not add anything to the 
present protection of the natural gas consumer which is 
afforded by this Commission under the Natural Gas Act. 


Even beyond the area of concern of the natural gas con- 
sumer, there will not exist any “attractive” regulatory 
gap, or, for that matter, any regulatory gap (See FPC v. 
Transcontinental Gas Pipe Line Corp.. 365 U.S. 1, 19-22, 
27-28 (1961); FPC v. East Ohio Gas Co.. 338 U.S. 464. 
467-474 (1950).), if liquid condensate is held not to fall 
within the definition of “natural gas” under the Natural Gas 
Act: if these liquid condensates are in interstate commeree, 
the Interstate Commeree Commisson has jurisdiction over 
Jupiter's certificate contemplated the use of its facilities for 
liquid condensate and liquefiable hydrocarbon transportation, as 
well as transportation of natural gas. (See Order of Commission 
herein, issued June 28, 1966). As long as liquid condensate and 
liquefiable hydrocarbons are carried in substantially the same 


quantities, there will be no diversion of facilities dedicated to 
the natural gas consumer. 
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their transportation® and if they are in intrastate commerce, 
the Louisiana Publie Service Commission has jurisdiction 
over them.** 


[3769] 


Other guidelines of Commission jurisdiction were con- 
sidered in the recent Supreme Court decisions of California 
v. Lo-Vaca Gathering Co., 379 U.S. 366 (1965) and FIC v. 
Amerada Petroleum Corp., 379 U.S. 687 (1965), where the 
Supreme Court discussed several policy factors behind the 
extent of jurisdiction of the Commission. Here again, a 
holding that the Commission does not have jurisdiction to 
regulate the charge for transportation, and/or the sale 
price. of liquid condensates will not violate these policy con- 
siderations. 


For example, the Supreme Court stated that, except where 
Congress has called for a “legal” or “governmental” stand- 
ard. which Congress did not do in the Natural Gas Act, 
the jurisdiction of the Commission follows the “engineer- 
ing and scientific” facts of a transaction. The Court held 


further that private parties must not be permitted to raise 
“havoc ... with the federal regulatory scheme” by chang- 
ing the “jurisdictional result” called for by the “engineer- 
ing and scientific” facts. (Lo-Vaca, supra, at 369) Jupiter’s 
contracts with Union and PKM, and the interpretation of 
therm and the application of Commission jurisdiction to 


* See Subsection C, below. 

“* LSA-R.S. 45: 251-265. Section 252 provides that “All pipe lines 
through which petroleum is conveyed ... are placed under the 
control of and subject to regulation by the Louisiana Publie 
Service Commission.” Seetion 251 defines petroleum as “erude 
petroleum, crude petroleum products, distillate, condensate, 
liquefied petroleum gas, any hydrocarbon in a liquid state, and 
any mixture or mixtures thereof.” (emphasis added) The regu- 
lation of the intrastate transportation and sale of natural gas 
by pipe lines in the State of Louisiana is governed by another 
portion of the Louisiana statutes. LSA-R.S. 45: 301-203. 
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them, as contended for by Jupiter — herein and in the pend- 
ing state and federal court actions—do not raise such 
“havoc”; in fact, the “engineering and scientific” facts of 
the differences between liquid condensates and natural] gas 
are followed by Jupiter’s position, [3770] as required by 
the Supreme Court in Lo-Vaca. A clarification by the 
Commission, indicating that it does not claim or intend 
to exercise rate jurisdiction, as described above, would 
mean that its claimed jurisdiction would follow these “en- 
gineering and scientific” facts, as required by the Supreme 
Court in Lo-Vaca. 


Another policy factor noted by the Supreme Court in 
Lo-Vaca was the preclusion of discrimination “in favor of 
its ‘nonjurisdictional’ customers.” (Lo-Taca. supra, at 370). 
In the instant ease, the Commission has power to preclude 
rate discrimination in favor of the nonjurisdictional ser- 
vices by allocating the cost of service between the jurisdic- 
tional and nonjurisdictional services. Actually, if the Com- 
mission were to regulate and reduce Jupiter's contractual 
“liquids hauling rate,” the Commission would be simply 
benefitting the owners of those products, without any bene- 
fit to the consumers of natural gas. 


Finally, the Supreme Court discussed the avoidance of 
a gap in the federal regulatory scheme. (lo-Vaca. supra. 
at 370) As noted above, no gap can exist in the instant 
situation.® 


*It should also be noted that the “commingling” doctrine of 
Lo-Vaca and similar decisions has always been applied to com- 
mingling of gas with gas, and has never been applied to commin- 
gling of a liquid with gas. 


(3771) 
+08 


[3771] 


B. The Commission Cannot Regulate 
Liquid Hauling Rates 
As noted earlier, the Commission’s authority under the 
Natural Gas Act ts limited to the sale and transportation of 
natural gas. 


The issue of whether liquid condensate is “natural gas,” 
as the latter term is used in the Natural Gas Act, has not 
been judicially determined. This results, in part, from the 
fact that the Commission has not previously claimed juris- 
diction over liquid condensates. The existing judicial con- 
structions of the term “natural gas,” in decisions under 
the Natural Gas Act, are not helpful in determining the 
instant issue. In the most recent decision on the meaning 
of this term, Deep South Oil Co. v. F.P.C., 247 F. 2d 882, 
(Sth Cir. 1957), no issue of Commission jurisdiction over 
liquid condensates was involved in the litigation and the 
Court's decision, of course, did not go to this point. In Mis- 
stssippt River Fuel Corp. v. F.P.C., 121 F. 2d 159, 163-164 
(Sth Cir. 1941), the court was concerned only with the nat- 
ural ga~ versus artificial gas aspects of the Act’s definition 
of natura! gas. Again, liquids were not discussed. 


It is clear, however, that liquid condensate is not “natural 
vas,” as the latter term is used in the Natural Gas Act. This 
is true for several reasons. 


First, liquid condensate is not In a gaseous state when 
the relevant transportation occurs. A standard definition 
[3772] of “natural gas” refers specifically to its gaseous 
state, thereby excluding liquid condensates: 


Hydrocarbons which at atmospheric conditions of 
temperature and pressure are Ina gascous phase. (Wil- 
liars and Meyers, Manual of Oil and Gas Terms, 240 
(2nd ed. 1964.) ) 


a 
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See Navajo Tribe of Indians v. U.S., 364 F.2d 320 (Ct. 
| Cl. 1966), where the court held that helium was included 
“» in a grant of “all the oil and gas deposits,” its decision 
being primariy based on the gaseous state of helium. The 


3 court distinguished a case holding that a grant of ‘“al] min- 
erals,” listing only solid minerals as non-exclusive ex- 

° amples, did not include natural gas. 

ys Among the decisions cited by plaintiff is McKin- 

a ney’s Heirs v. Central Kentucky Natural Gas Co. 134 

- Ky. 239, 120 S.W. 314 (1909), in which the court con- 


| strued a conveyance of “all minerals such as coal, iron. 
| silver, * * * zine or any other mineral of marketable 
| value * * *.” The court held that the conveyance did 
not include natural gas. 120 S.W. at 317. 
. e * 

In the recent case. however, the grant was not of 
“minerals,” but of “all the oil and gas deposits.” The 
term “gas deposits” is less broad than “minerals.” 
Moreover, we are not dealing with the relationship be- 
tween such minerals as coal and natural gas, substances 
which differ in form and which are produced by dif- 
ferent means. 


[3773] 


Although the parties to the lease may have been 
thinking mainly of fuel-type gases, it is still more 
realistic to presume that the grant included not only 
hydrocarbons but the other gaseous elements as well. 
It follows that, whether its pereentage was high or low. 
the helium component was part of the “gas deposit” 


which passed to the lessee. (364 F.2d at 325-326) 


Thus, both Navajo Tribe and McKinney's Heirs support 
the conclusion that natural gas does not include liquids. 
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Beeause of the physical fact that quid condensates are 
Not im aA gaseous state at atmospheric temperatures and 
pressures, liquid condensates are easily separated from the 
Well head natural gas stream by a simple mechanical sepa- 
ration device. In fact, they could not be maintained in a 
gaseous state during the normal gathering, transmission 
ind distribution steps through which natural gas proceeds 
on ifs way to the consumer. 


This leads to the second reason why liquids are not gas 
and are not jurisdictional: Liquid condensates cannot be 
transported through cross country transmission lines, cr 
distribution systems used for the transportation of gas 
in any tnanner whereby they may be used by the consumer. 
In fact. such transportation and distribution of liquid con- 
densates would normally be highly detrimental to the pipe- 
iine and distribution company’s facilities, as well as to the 
fuel burning equipment of the consumer. 


Third, although the division of the various substances 
in the oil-gas spectrum varies depending on the purpose 
[3774] ror which the division is made, liquid condensate is 
consistently recognized and treated as separate from gas. 
Regulations issued by The Geological Survey of the Depart- 
ment of Interior recognizes a clear distinction between 
liquid condensate and natural gas. Code of Federal Regula- 

Title 20, Mineral Resources, Chap. II, Geological 
Survey (1968). In the definitions section of these regula- 
tions, liquid condensates removable from a natural gas 
stream mechanically without a manufacturing process are 
classified as oil, rather than gas. 


(9) Gas. Any fluid, either combustible or noncom 
bustible, which is produced in a natural state from the 
earth and which maintains a gaseous or rarefied state 
at ordinary temperature and pressure conditions, 
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(p) Oil, crude oil. Any liquid hydrocarbon sub- 
stance which occurs naturally in the earth, including 
drip gasoline or other natural condensate> recovered 
from gas, without resort to manufacturing process. 
(30 C.F.R. § 221.2 (1968) ) 


The Geological Survey’s Regulations pertaining to the 
measurement of oil and gas production and computation 
of royalties contain differing provisions for (1) oil, (2) gas. 
(3) “casinghead or natural gasoline, butane. propane. or 
other liquid hydrocarbon substances extracted from gas” 
by means of a [3775] plant, and (4) “drip gasoline. or other 
natural condensate recovered from gas ... without resort 
to manufacturing process.” (50 C.F.R. § 221.43 - 221.52 
(1968) ) 


In determining the proper construction of the term “a 
well producing gas only,” a recent series of decisions have 
recognized the important distinction between liquid con- 
densate and natural gas. Vernon v. Union Oil Co. of Calif.. 
270 F.2d 441 (1959), reh. denied 273 F.2d 178 (5th Cir. 
1960); Duke v. Sun Oil Co., 320 F.2d 853, reh. granted on 
another issue 323 F.2d 518 (Sth Cir. 19638): and Davis v. 
Laster, 138 So. 2d 558 (La. 1962). These decision held that 
a “gas well” capable of producing liquid condensate in 
paying quantities is not “a well producing gas only” with- 
in the terms of a shut-in royalty clause in an oil and gas 
lease. In reaching its decision the court in the Vernon ease. 
supra, emphasized the physical attributes of natural gas 
and of liquid condensates. 


The distinguishing attributes of gas .. . are the 
difficulties of storage and transportation. These attri- 
butes became important only beeause they were pos- 
sessed by gas after it had been brought to the surface 
and prepared for market. Reservoir conditions were 
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important only insofar as they affected the state of the 
final product. Liquid condensate, not being possessed 
of these attributes at the critical point, i.e., when pre- 
pared for market, is not therefore “gas” within the 
intendment of the constructive producion provision. 
(270 F.2d at 446) 


The court in the Duke case, supra. referred to liquid conden- 
sate as a “liquid ‘non-gas’ product.” (320 F.2d at 863) 


[3776] 


In Mid-Continent Petroleum Corp. v. Blackwell Oi ¢: 
Gas Co.. 15 P2d 1028 (Okla. 1932), the court held that the 
defendant was not entitled to liquid condensate under a 
contract whereby the plaintiff-lessee sold to the defendant 
“all of its gas rights” under an oil and gas lease. The court 


Wrote: 


It was readily condensable, for it condensed at the 
first opportunity in a simple appliance installed for 
the purpose of removing waste, without the use of 
machinery, appliances, and equipment commonly used 
for the manufacture of gasoline from casing-head gas 
or drv gas... There is a material difference between 
gasoline manufactured from gas by the use of ma- 
chinery, appliances, and equipment constructed for 
that purpose and gasoline which comes from a well 
in 4 gaseous form in appreciable quantities, and which 
is readily condensable without the use of machinery, 
appliances, and equipment intended for the manufac- 
ture of gasoline from gas. (15 P. d at 1035) 

Again, the distinction between gas and liquids is clearly 
drawn. 


¢ 
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[3777] 


C. Congress Has Vested Jurisdiction To 
Regulate Rates For The Transportation 
Of Liquid Condensates In The Interstate 
Commerce Commission, And The FPC 
Cannot Lawfully Invade That Province 


Jupiter would further point out that any attempt by 
this Commission to assert jurisdiction over Jupiter's reve- 
nues from the transportation of liquid condensates would 
be in direct contravention of the regulatory scheme es- 
tablished by the Congress, under which jurisdiction over 
rates charged for 


... the transportation of oil or other commodity, ex- 
cept water and except natural or artificial gas. by 
pipeline® 


* 49 U.S.C... Section 1. The regulations of the Interstate Commerce 


Commission implementing this grant of jurisdiction are found at 
49 CFR, Parts 20, 110, 120, 141, 156 and 160. 


is expressly vested in the Interstate Commerce Commis- 
sion. This express grant of authority makes clear the in- 
tent of Congress to restrict the FPC’s jurisdiction to 
natural gas and to invest jurisdiction over hydrocarbons 
in liquid form in the Interstate Commerce Commission, and 
in fact this division of regulatory authority and respon- 
sibility has been expressly recognized by the courts, and 
by this Commission. Thus, in Mid-America Pipeline Com- 
pany Vv. FPC, 330 F. 2d 226 (D. C. Cir. 1964), the United 
States Court of Appeals for the District of Columbia Cir- 
cuit, in referring to Mid-America, which operates an in- 
terstate pipeline [3778] system for the transportation of 
liquid hydrocarbons, referred to that company as being 
“subject to regulation only by the Interstate Commerce 


Commission,” (330 F. 2d 226, at 227) 
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Similarly, in City of Pittsburgh v. FPC, 237 F. 2d 741 
(1956). the D. C. Cireuit again explicitly recognized that 
authority to regulate rates for transportation of liquid 
products lay in the Interstate Commerce Commission. 


Texas Eastern asserts that. since the Interstate 
Commerce Commission would have jurisdiction over 
Little Inch as a products carrier, the questions which 
have been raised as to the effects of conversion upon 
the barge operators should be left to be dealt with 

- that agency. Although the I.C.C. has the power to 
requiate the rate schedules of products pipelines, it 
does not have over them such certification jurisdic- 
tion as the Federal Power peommuseton has over nat- 
ural gas pipelines. (237 F. 2d 755) (Emphasis added.) 

And, with regard to the same facility, the FPC itself, at 
many co in Opinion 303, also recognized the exclusive 
authority in the Interstate Commerce Commission to reg- 
ulate rates over transportation of liquid products: 


At the ontset, it deserves mention that neither the 
conversion of the Little Inch to the transportation of 
petroleum products nor its operation as a products 
carrier is subject to the jurisdiction of the Commis- 
sion. In the matter of rates and certain other aspects, 
it would be regulated by the Interstate Commerce 
Commission. (17 FPC at 851) 


[3779] 


That part of the Little Inch converted for operation 
as a common carrier of petroleum products would be 
operated as a part of its petroleum products division, 
and would be subject to the jurisdiction of the Inter- 
state Commerce Commission. (17 FPC at 848) 


“~b 


‘ 
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This portion of the line would then be converted to 
transport clean petroleum products to Midwestern 
markets, in which capacity it would be under the 
jurisdiction of the Interstate Commerce Commission. 
(17 FPC at $45) 


In view of the foregoing, it is clear that any attempt by 
this Commission to assert jurisdiction to regulate rates 
charged by Jupiter for transportation of liquid condensates 
would be outside the authority granted to the Commission 
by Congress, and would be in direct contravention of the 
expressly established Congressional scheme of regulation 
of pipeline transportation. 


CONCLUSION 


In view of the foregoing, and particularly the apparent 
inconsistency between the Commission's subject Order, and 
its proposed statement of General Poliey and prior prece- 
dent, Jupiter respectfully requests that the Commission 
grant rehearing of the subject Order, insofar as it effects 
the Jupiter-Union and Jupiter-PKM relationships. Jupiter 
further requests that in its Order granting rehearing, the 
Commission clarify (or amend, if necessary) its Order, to 
make clear that the Commission does not [3780] propose 
to attempt to regulate the price at which natural gas com- 
panies sell liquid condensate, or the rate charged by such 
companies for transportation of such product. Such ruling 
would not, of course, interfere with the authority of the 
Commission, in proper proceedings, to allocate total costs 
between gas and liquid condensate operations, nor with the 
Commission’s certification of facilities and operations in- 
volving transportation of gas and liquid condensates. 


Natural further requests that the Commission make clear 
that its Order herein was not intended to suggest that 
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Jupiter cannot pay PAM less than 18.5¢ per Mef, or cannot 
collect more than le per Mef from Union, while it is attempt- 
ing to. and or if it does, judicially establish its contractual 
right to do so. 


Jupiter recognizes that the Commission may desire to 
issue such a clarifying Order at the time, or after, it issues 
its final Order in Docket No. R-33s. 


If, however, the Commission does not feel able to issue 
the above described Order, Jupiter respectfully requests 
that the (ommission grant rehearing and in its Order so 
doing. order that hearings be held for the presentation of 
evidence by Jupiter on the matters involved herein, with 
full pre-hearing. hearing and post-hearing procedures, in- 
cluding briefs, exceptions, if [3781] necessary, and oral 


. 
argument. 


The basis of Jupiter’s request that hearings and briefs 
be had if the Commission proposes to adhere to the possible 
interpretation of the subject order set forth earlier, is that 
several of the issues discussed hereinabove have not been 
the subject of full briefing, and evidence has been intro- 
duced relative to none of such Issues. Evidence, inter alia, 
regarding the nature and extent of Jupiter’s complete serv- 
ices seems relevant to the inquiry, and full briefing of the 
complex issues involved, and particularly the jurisdictional 
questions, is required in the interest of sound and orderly 
adjudication, and justice to all parties, and the many other 
effected persons. 


* Jupiter believes, however, that since several, and possibly all, 
of the issues which would be faced in such proceeding might be 
made moot and academic by the results of the Court litigation 
between Jupiter, Union and PKM, further proceedings now 
would seem to be premature. 


G , e 


dal 
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However, Jupiter reiterates that the Commission should 
order that it does not propose to attempt to control the price 
which Jupiter may receive for carrying liquids. 


Jupiter respectfully reminds the Commission that this 
question is not unique to Jupiter. There are many pro- 
ducers and pipelines which carry liquids, often for a sep- 
arate charge, and there are also sales thereof. This is an 
established part of the economics of the industry. [3782] 
The substantial change of Commission policy which may 
be involved in the subject Order would, Jupiter submits, 
be a matter of grave concern to a significant part of the 
natural gas industry. 


Jupiter would conclude by noting that it would now be 
a complete about face if the Commission were to claim 
jurisdiction over liquids, when as recently as 1964, in 
United Gas Pipe Line Company, Opinion No. 428, 31 FPC 
1180, 1191, the Commission stated: 


Union is engaged in the sale of natural gas. natural 
gas liquids and oil. Only the sale of gas is subject to 
regulation. 


Consistent with that Commission view, Staff witness 
John M. Munn and Staff Counsel Joseph MeShalley, at 
Tr. 394-598 in these proceedings. each gave their view that 
the transportation of condensate Is not jurisdictional, that 
the Commission cannot and does not regulate the rate for 
such transportation, and that the Commission and its Staff 
is only “eoncerned with the charge for bringing the gas 


ashore.” 


In view of the foregoing, Jupiter can see no legal or 
practical basis for a direct reversal of Commission position 


(3782) 


now, and can only conelude that the [3783] subject Order 
cannot be correctly so interpreted. 


Mary 1, 1968 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Lee C. White, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, 
and John A. Carver, Jr. 


THE Juprrer CoRPORATION 7} Docket Nos. 

Uxion Or Company oF CaLirorxia RI63-212 

Puitiirs PETROLEUM ComMpaNy aNd | G-16790 
Kerr-McGee Corporation RI68-111 
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ORDER GRANTING PETITION TO INTERVENE 
AND DENYING REHEARING 


(Issued May 24, 1968) 


On April 3, 1968, this Commission issued an order in 
which we hoped that we made clear our view that the Jupi- 
ter Corporation (Jupiter) and Union Oil Company of Cal- 
ifornia (Union), had, through an extended period of time. 
evaded the terms of settlement orders into which they had 
entered in 1966 and 1962, respectively. Applications for 
rehearing’ have been filed by Jupiter, Union and G. Bur- 
ton Liese*. 


'The Applications of Jupiter and Union were filed on May 2. 
1968; that of G, Burton Liese on May 3, 1968. 

7G. Burton Liese is a preferred stockholder of Jupiter who, on 
July 13, 1967, filed a petition for leave to intervene in this pro- 
eceding. As a result of an intervening Delaware Court of Chan- 
cery proceeding culminating in an order of April 5, 1968 which 
Mr. Liese has attached to his application for rehearing, it now 
appears that the interests of the preferred stockholders may be 
to some degree different than the interests of Jupiter’s manage- 
ment. Consequently, in the interests of substantial justice and 
for the purpose of allowing representation of all proper interests 
herein, we now grant the petition of July 13, 1967 for leave to 
intervene, 
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The Commissions’ order of April 3, 1968, held that Jupi- 
ter, as a result of the settlement into which it earlier en- 
tered, is bound to charge no more than l¢ per Mef for the 
transportation of gas from Union’s offshore platforms to 
the Tennessee pipeline, and to restrict itself to a margin 
of le [3822] per Mef on the gas which it purchases from 
Phillips-Kerr-MeGee and sells to Tennessee. As there 


Phillips-Kerr McGee and with Union, which provide for 
the performance of several functions by Jupiter. Leaving 
aside the ditference in form of the contracts, which is ade- 
quately explained by the April 3 order, these functions 
are both jurisdictional and nonjurisdictional. It is appar- 
ent, however, that the major function which Jupiter was 
to perform under the contracts was the transportation of 
gas from the offshore platforms at which it accepted the 
gas to the Tennessee pipeline, and that the vast bulk (if 
not all) of the rates which the Examiner found in Docket 
No. RI63-212 to be unjust and unreasonable was intended 
to serve as recompense for that service.’ But Jupiter also 
transported condensate to its onshore separation plant and 
removed that condensate from the gas stream in which 
it had been mixed. In addition, the gas stream remaining 
after the removal of the condensates was delivered to a 
plant operated by Phillips in which certain of the heavy 
Lydrocarbons were removed by liquifaction before final 
delivery to Tennessee. 


The condensate is part of the raw natural gas emerging 
at the well head, and is part of the raw gas stream as trans- 


* The cost of service data introduced in Docket No. RI62-212 indi 
cated that the expense of providing this service ($258,431 in the 
test year, was far in excess of the expenses involved in all the 
other services combined ($15,828 in the test year). Exhibit 2, 
Schedule 4. The examiner’s decision in that proceeding was 
superseded by a settlement agreement, 


a* 
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ported. Jupiter's attempt to distinguish the transportation 
of condensate from that of the remainder of the gas stream 
is, in reality, solely an exercise in semantics. There is, in 
[3823] Jupiter’s lines, but one raw gas stream, and the 
condensate is a part of it. While this Commission does not 
assert jurisdiction to regulate the price at which liquids 
are sold after their removal from the gas stream, it does 
assert jurisdiction in this proceeding over any rates which 
Jupiter may charge for its transportation of the conden- 
sate and liquefiable hydrocarbons as a part of the gas 
stream.‘ 


To the extent that Jupiter may be found in its present 
court proceedings to be due some amount for the nonjuris- 
dictional services performed, these amounts may not be 
commingled or confused with the amounts due for juris- 
dictional services in Jupiter’s accounts. Jupiter and its 
stockholder raise no other points not adequately disposed 
of in our original order. 


The Commission's April 3 order held that Union was 
authorized to charge Tennessee no more than 1.0¢e per Mef 
over and above its base rate under Union’s Gas Rate Sched- 
ule No. 120 as filed with this Commission. Union's applica- 
tion for rehearing makes two points. First, it repeats its 
contention that it is entitled to receive from Tennessee, and 
ultimately the consuming public, the amounts which it may 
have to pay Jupiter for services which accrue only to the 
benefit of Union and not to the benefit of Tennessee, as 
well at the 1¢ per Mef which it pays Jupiter for the trans- 
portation of the gas which Tennessee receives. As noted in 
4 Since the date of rendition of our original order, the Supreme 

Court, in Permian Basin Area Rate Cases, ...... USS. wu... (May 1. 

1968), at p. 67, nn 111 (Slip Opinion), affirmed this Commis- 

sion’s assertion of jurisdiction over the total raw stream of eas- 


inghead gas, which ineludes entrained liquids. Area Rate Pro- 
ceeding, Docket No. AR61-1, 34 F.P.C. 159, 209. 
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our previous order in this proceeding, this argument flies 
in the face of the Commission's [3824] settlement order in 
Doeket No. G-16790. The Commission plainly understood 
that Pure. Union's predecessor in interest, proposed to 
charge Tennessee only the amount of the expenses which 
Pure incurred for the transport of the gas delivered to 
Tennessee. (See footnote 3 of the April 3 opinion herein.) 
If Pure truly intended, in its settlement agreement, that 
it would collect from Tennessee reimbursement for all 
expenses paid to Jupiter by Pure, then Pure and Union, 
its successor, have remained strangely silent about this 
intent since the order approving the settlement stated a 
contrary understanding. 


“nion’s second point repeats the allegation that it was 
not bound by the Jupiter settlement because it was not a 
party thereto. This point was, in the main, adequately dealt 
with in our prior order. The suggestion by Union, however, 
that it repeatedly requested a hearing over a period in 
excess of a year, is without merit. It refers to no such 
requests, and we have found none in examination of Docket 
No. RI63-212. Its contention that it was denied due process 
because it could not seek review of that order is equally 
without merit, because it never sought to intervene in that 
proceeding or, like Phillips, to seek rehearing thereof. If, 
as it now appears to state (Application for Rehearing, p. 7) 
Was not the case, it was aggrieved by our acceptance of the 
Jupiter settlement, it could have taken the necessary steps 
to establish its right to secure review. 


No other points raised by the applicants have sufficient 
merit to warrant separate treatment. 


The Commission orders: 


(A) The petition of G. Burton Liese to intervene in 


these proceedings is granted, 


4° 
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(B) The Applications for rehearing filed herein by 
Union Oil Company of California, Jupiter Corporation and 
G. Burton Liese are denied. 


By the Commission. 


(SEAL) 
Gordon M. Grant, 
Secretary. 


CAPTION 
[3825] 


UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


THeE.J UPITER CORPORATION 


_ R1I63-212 
Usion O1n Company oF CALIFORNIA 


{ ‘ - 
\ G-16790 

PHILLIPS PETROLEUM COMPANY AND { ms 
| RI68-111 


Kerr-McGere Corporation 


) 


MOTION OF PHILLIPS PETKOLEUM COMPANY 
AND KERR-McGEE CORPORATION 
FOR ENFORCEMENT OF COMMISSION ORDER 


Come now PHILLIPS PETROLEUM COMPANY and 
KERR McGEE CORPORATION (referred to as “Phillips- 
Kerr-McGee™) and move the Commission to make appliea- 
tion toan appropriate United States District Court for issu- 
ance by such court of a writ of mandamus commanding 
The Jupiter Corporation to comply with the Commission's 
“Order on Petitions for Declaratory Relief” issued April 3, 
1968. For cause movants would show: 


I 


On August 30, 1967, Phillips-Kerr-MeGee filed their 
Petition for Order Directing The Jupiter Corporation to 
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Pay the Filed Rate for Purchased Gas. Ln response to 
this petition and a related petition filed by Tennessee Gas 
Pipeline Company. the Commission entered its order of 


April 3, 196s. 


In that April 3. 1968, order the Commission Stated: 


[3826] 


“We believe it beyond dispute that, pursuant to the 
final orders of this Commission in Opinion No. 470 
and approving the Jupiter settlement, as fully de- 
scribed above, Jupiter must pay Phillips-Kerr-McGee 
18.5 cents (at 15.025 pasia) for each Mef of natural 
gas it purchases from those producers .. .” 


This conclusion was reiterated in ordering paragraph (C) 
which provided: 


“Jupiter is, and since August 11, 1965, has been, ob- 
ligated to pay Phillips-Kerr-McGee the latter’s pre- 
scribed certificate rate of 18.5¢ per Mef under Phillips’ 
FPC Gas Rate Schedule No. 329 and Kerr-McGee’s 
FPC Gate Rate Schedule No. 56, respectively.” 


By letter of April 11, 1968, Phillips made demand on 
Jupiter for payment of additional sums required to bring 
all payments up to date at the prescribed 18.5¢ per Mef 
rate. Jupiter declined to make such payments, referring 
to its intent to file a Petition for Rehearing. 


Il 


On May 24, 1968, the Commission entered its Order 
Granting Petition to Intervene and Denying Rehearing in 
which Jupiter’s application for rehearing of the April 3, 
1968, order was denied. In that order denying rehearing, 
the Commission reiterated that Jupiter was to “. . . re- 


_——— 
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strict itself to a margin of 1l¢g per Mef on the gas which 
it purchases from Phillips-Kerr-McGee and sells to Ten- 
nessee.” Accordingly, Phillips again demanded payment 
of all amounts due at 18.5¢ per Mef, by its [3827] letter 
of May 27, 1968, a copy of which is attached hereto as 
Exhibit “A”. Again, Jupiter has refused to make such pay- 
ment according to its letter of May 29, 1968, a copy of 
which is attached hereto as Exhibit “B”. 


Ill 
The Natural Gas Act, Section 20(b), provides: 


“Upon application of the Commission the district 
courts of the United States and the United States 
courts of any Territory or other place subject to the 
jurisdiction of the United States shall have jurisdic- 
tion to issue writs of mandamus commanding any per- 
son to comply with the provisions of this chapter or 
any rule, regulation, or order of the Commission there- 
under.” 


IV 


As of deliveries of gas through the end of March 1968, 
Jupiter has failed to pay to Phillips-Kerr-MecGee their 
lawful, in-line rate of 18.5¢, to the extent of $543,633.75. 
Such amount rests in Jupiter’s hands wholly unsecured. 
Despite its representation to this Commission that the dis- 
puted amount would be placed in the custody of the Cireuit 
Court of Cook County, Illinois (Answer and Motion to 
Dismiss or in the Alternative to Defer Action of The Jupi- 
ter Corporation, p. 7), Jupiter has failed to do so and has 
refused to escrow such amounts. The risk of the financial 
integrity of Jupiter should not be placed upon Phillips- 
Kerr-MeGee as gas suppliers. 
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[3828] 


Jupiter's unilateral refusal to pay to Phillips-Kerr- 
MeGee their Commission-preseribed rate is unprecedented 
in the Commission’s regulatory history to movants’ knowl- 
edge. By virtue of its withholding of amounts due Phillips- 
Kerr-MeGee, Jupiter has etfectively avoided regulation and 
denied Phillips-Kerr-McGee their lawful in-line rates for 
nearly two years (since the June 28, 1966. order approv- 
ing Jupiter’s settlement). It is apparent from Jupiter's 
letter of May 29, 1968 (Exhibit “B”) that Jupiter does 
not intend to comply with the Commission’s repeated orders 
to pay Phillips-Kerr-McGee at the prescribed 18.5¢ per 
Mef rate. but only to “make payment according to the order 
of that [Cook County, Illinois} Court.” 

v 

Under all of the foregoing facts and circumstances it 
is appropriate and necessary, in the discharge of its stat- 
utory duties under the Natural Gas Act, that the Commis- 
sion make application to an appropriate United States Dis- 
trict Court under Section 20(b) of the Act and in such ap- 
plication seek the issuance of a writ of mandamus directed 
to Jupiter commanding compliance with the Commission’s 
orders of April 3 and May 24, 1968. Movants respectfully 
request that such application be made forthwith and that 
movants receive notice of the filing of such application in 
[3829] order that movants inay seek leave to intervene in 
the proceedings on such application. 


Respectfully submitted, 


PHILLIPS PETROLEUM COMPANY 


Kenneth Heady 
John R. Rebman 


Its Attorneys 
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/ 


/s/ By John Rebman 
and on behalf of 
KERR-McGEE CORPORATION 
Lynn Adams 
Genera] Counsel 
CERTIFICATE 


I hereby certify that I have this day served the foregoing 
document upon all parties of record in this proceeding in 
accordance with the requirements of § 1.17 of the Rules 
of Practice and Procedure. 


Dated at Bartlesville, Oklahoma, this 27 day of June, 
196 


DR 


/s/ John R. Rebman 
John R. Bebman 
Of Counsel for 
Phillips Petroleum Company 
[3830] 
EXHIBIT “A” 
May 27, 1968 


Mr. Philip Rootberg 
Financial Vice President 
The Jupiter Corporation 
10 South LaSalle Street 
Chicago, Illinois 60603 


Re: Rollover Field Gas Purehases — 
Docket Nos. RIG3-212. et al. 


Dear Sir: 


By Order of May 24, 1968, the Federal Power Commis- 
sion denied Jupiter’s application for rehearing and again 
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confirmed that, since August 11, 1965, Jupiter has been and 
ts obligated to pay Phillips and Nerr-MeGee for gas pur- 
vhased from the Rollover Field at the rate of 18.5¢ per Mef. 


Our records show that. as of the end of March, 1968, 
Jupiter has failed to make payment at such rate by $543,- 
ao 


633.75. We accordingly request that, in compliance with 
such order: 


(1) You remit payment to Phillips (for 100% of volumes 
purchased) of $545,633.75; 


(2) You remit payments for gas deliveries subsequent to 
March. 1968, reflecting the 18.5¢ per Mef rate; and 


(3) As to all amounts paid or to be paid to Phillips for 
vas delivered in months for which payments are or 
may become past due under the contract billing and 
payments provision, you remit Interest on = such 
[3831] amounts at the legal rate of six percent per 

nnum from the due date of such amounts. 


Very truly yours, 


Original signed by: John R. Rebman 


John R. Rebman 


JRR:djd 


ce: Mr. Gordon M. Grant 
Secretary 
Federal Power Commission 


Mr. Lynn Adams - 
Mr. Howard P. Robinson 

Mr. Wm. W. Brackett 

Mr. Howard R. Koven 
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[3832] 
EXHIBIT “B” 
Law Offices 
ROSS, HARDIES, O’KEEFE, BABCOCK, 
MeDUGALD & PARSONS 
122 South Michigan Avenue 


Chicago, Illinois 60603 
Telephone 341-0515 


Washington Office 
1735 I Street, N. W. 
Washington, D. C. 20006 
Telephone 659-2277 


May 29, 1968 


Mr. John R. Rebman 

Legal Department 

Phillips Petroleum Company 
Bartlesville, Oklahoma 74003 


Dear Mr. Rebman: 


I am replying, on behalf of The Jupiter Corporation, to 
your letter of May 27, 1968 to Mr. Philip Rootberg, Finan- 
cial Vice President of that corporation. 


Jupiter does not agree with your interpretation of the 
April 3, 1968 and May 24, 1968 orders of the Federal Power 
Commission. 


The question of the appropriate level of payments by 
Jupiter to Phillips and Kerr-MeGee is now in issue before 
the Cireuit Court of Cook County, Illinois, and Jupiter will 
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continue to proseeute such action and make payment accord- 


ing to order of that Court. - 
Very truly yours, ; 
s Wruiiam W. Brackett 
William W. Brackett 
an Attorney for — 
The Jupiter Corporation - 
WWB:ddr - 
° ° ° ° " 
CAPTION * 
[3838] ~ 
UNITED STATES OF AMERICA . 
BEFORE THE : 
FEDERAL POWER COMMISSION 
a eee enone ie | RI63-212 - 
NION IL (| OMPANY OF ALIFORNIA \ (3-16790 
Puituips Petrotecm Company ann | RIGS-111 ~ 
Kere-McGee Corporation : ; 2. 
RESPONSE OF THE JUPITER CORPORATION - 
TO ! 
MOTION OF PHILLIPS PETROLEUM COMPANY 
AND KERR-McGEE CORPORATION 
FOR ENFORCEMENT OF COMMISSION ORDER ~- 
The Jupiter Corporation (Jupiter) hereby files its Re- an 
sponse in opposition to the Motion filed by Phillips Petro- * 
leurn Company and Kerr-MeGee Corporation (Phillips- e 
Kerr) on July 1, 1968 herein. 
4 
1. The subject Motion asks that the Commission “make 
application to an appropriate United States District Court 
for issuance by such court of a writ of mandamus com- : 
manding The Jupiter Corporation to comply with the Com- -" 
mission’s ‘Order on Petitions for Declaratory Relief? issued 3 
April 3, 1968.” 
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2. Under Section 20 of the Natural Gas Act, such au- 
thority appears to be granted to the Commission, relative 
to a “violation” of a Commission Order. 


3. <As stated in the May 29, 1968 letter of Jupiter's 
counsel to Phillips-Kerr, Jupiter does not interpret the 
subject Commission Orders in the same way as does Phil- 
lips-Kerr. Thus, whereas Phillips-Kerr assumes that Jupi- 
ter is in violation of such 


* - . a 


CAPTION 
[3841] 
UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


THe JupPITeER CorporaTiION } RIG3-212 
> ae be 
Union Or. CoMpany OF CALIFORNIA t G-16790 
LOLs 
PHILLIPS PETROLEUM COMPANY AND 
! 


. RI6s-111 
Kerr-McGer Corporation 


RENEWAL OF MOTION OF PHILLIPS PETROLEUM 
COMPANY AND KERR-McGEE CORPORATION 
FOR ENFORCEMENT OF COMMISSION ORDER 


On June 27, 1968, Phillips Petroleum Company and Kerr- 
MeGee Corporation submitted a motion in this proceeding 
requesting the Commission to apply to an appropriate 
United States District Court. under Seetion 20(b) of the 
Natural Gas Act, for a writ of mandamus commanding 
The Jupiter Corporation to comply with the Commission's 
Order of April 3, 1968. as affirmed by the Commission’s 
Order of May 24, 1968. These Orders declare that Jupiter 
has been since August 11, 1965, and is now obligated to 
pay movants the Commission-approved filed rate ef 18.5¢ 
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per Mef for the gas it purchases from movants and resells 
to Tennessee Gas Pipeline Company. The motion recited 
that Jupiter has refused to make such payments. Jupiter 
still refuses to do so. 


In response to the motion, Jupiter stated that it would 
be filing a petition to review the Orders of the Commission 
which were the subject of the motion. Jupiter has in fact 
fled such a petition. Jupiter has not, however, [3842] 
sought either from the Commission or from the reviewing 
court any stay of the Commission Orders, and none has of 
course been granted. 


The Commission has not yet acted upon the motion, possi- 
bly on the mistaken assumption that the Orders violated 
by Jupiter have been stayed. This pleading is now being 
submitted and prompt action on it is being requested, 
because the underlying Orders continue to be in full force 
and effect and continue to be violated by Jupiter. The 
pendency of judicial review proceedings has not altered the 
situation as it existed when the motion was filed; indeed, 
with the passage of time the situation has worsened. It is 
essential that the Commission act now to see to it that its 
Orders are complied with. 


Section 19(c) of the Natural Gas Act declares in un- 
mistakable and unambiguous terms that the commencement 
of judicial review proceedings “shall not, unless specifically 
ordered by the court, operate as a stay of the Commission's 
order” under review. Where, as here, the reviewing court 
has issued no stay, the Orders under review remain in full 
force and effect, and the Commission is obligated to enforce 
them. 


Were the Commission not to take appropriate enforce- 
ment action, it would be seriously undermining Congress* 
clear [3843] intent to prevent parties from being able to 


-- 


7 
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avoid the effect of a Commission order by the simple expe- 
dient of seeking judicial review of the order. Congress 
Was obviously concerned that the right for court review not 
provide parties with unlimited opportunities for delay and 
otherwise frustrate duly adopted decisions of the Commis- 
sion. 


The danger of just this happening is illustrated by the 
procedural history of Jupiter's efforts in this case io avoid 
effective Commission regulation. 


Jupiter has been under an obligation since August 11, 
1965, to pay movants at the rate of 18.5¢ per Mef under 
was rate schedules filed pursuant to the Commission's 
Orders in Opinion No, 470, 34 F.P.C. 486, orders as to which 
Jupiter exercised to the full its rights to apply for rehear- 
ing and to petition for judicial review. On June 28. 1966, 
as the culmination of a 312 vear administrative proceeding, 
the Commission accepted a Jupiter offer of settlement by 
an Order under which it is authorized to charge Tennessee 
no more than 19.5¢ per Mef and is limited to a margin of 
le per Mef between its purchase and sale prices. Jupiter 
has however refused to pay movants at the 18.5¢ rate: it 
has taken the position, contrary to these Orders and the 
1968 Orders of the Commission, that it is entitled to a 
2.4¢ per Mef margin. 


[3844] 


Jupiter’s refusal to pay the Commission-ordered filed 
rate was drawn to the Commission's attention in a petition 
filed by movants on August 30, 1967. The Commission did 
not act on this petition until April 3, 1968; Jupiter's appli- 
cation for rehearing was denied on May 24, 1968; on. July 23, 
1968, Jupiter filed with the United States Court of Appeals 
for the District of Columbia Circuit its petition to review 
the Commission’s Orders of April 3 and May 24, 196s. 
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Neither this Court nor the Commission has entered any 
stay of these Orders. 


In short, Jupiter has violated and continues to violate 
with impunity final and effective Commission Orders and 
has succeeded in resisting all efforts of the Commission to 
regulate it, efforts which began in December 1962, almost 
Six Years ago, when the Commission instituted its Section 5 
investigation of Jupiter’s rates. 


Under these circumstances and after such protracted 
delay a court would undoubtedly deny any stay of the 
Commission Orders that Jupiter might request. At any rate 
this is clearly the kind of situation in which Congress 
intended that the reviewing court carefully consider the 
advisability of granting such a stay. If the courts’ discre- 
tionary power, granted by Congress, to determine whether 
a stay should or should not be granted is to be at all mean- 
ingful, the Commission must see [3845] to it that orders 
are observed when no stay has been granted. This is the 
case here. 


The urgency of the present situation is underscored by 
the fact that Jupiter’s refusal to comply with the Commis- 
sion’s Orders is a clear failure to honor a fundamental obli- 
¢ation of all those subject to the Commission’s jurisdiction. 
payment of the applicable approved rate. 


Nothing is clearer in the entire administrative law area 
than the principle that the tariff or rate duly approved by 
the public regulatory commission must be paid. Strict ob- 
servance of the filed rate is the cornerstone on which effec- 
tive administration of a program designed to protect the 
public interest i~ built. Typical of the degree of court con- 
cern with the inviolability of the appropriate tariff is the 
statement in Bernstein Bros, Pipe d& Machine Co. v. Denver 


& R.GW.R. Co., 193 F. 2d 441, 444 (10th Cir. 1951), that 
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“a tariff, so long as it is enforced, is in respect to the rates 
named, to be treated as though it were a statute binding 
upon the carrier and shipper alike.” See also Lowden v. 
Simonds-Shields-Lonsdale Grain Co., 306 U.S. 516 (1939); 
Compania Anonima Venezolana De Nav, v. A. J. Perez 
Exp. Co., 303 F. 2d 692 (5th Cir. 1962); American R.R. 
Express Co. v. American Trust Co,, 47 F. 2d 16 (7th Cir. 
1931); Loutsville & N. R.R. v. Dickerson, 191 F. 705 (6th 
Cir. 1911). To permit a filed [3846] rate to be violated, even 
if unintentionally, “defeats the very purpose of the law”: 


“Congress, in order to eliminate every form of dis- 
crimination, has provided that there shall be permitted 
neither an intentional nor an unintentional deviation 
from the predetermined schedule of rate. An intentional 
act in granting a shipper a preferential rate was made 
a crime. To permit a departure from the regular rate 
provided only that it is the result of a misunderstanding 
or a mistake defeats the very purpose of the law.” 
Central Warehouse Co. v. Chicago RI. & P. Ry.. 20 
F. 2d 828, $29 (Sth Cir. 1927). 


The importance of acheving observance of the proper 
rate has been stressed repeatedly by the courts. Partial 
payment has never been excused, Atchison, T. & SF. Ry. v. 
Bouziden, 307 F. 2d 230 (10th Cir. 1962). For example. 
private carriers cannot be estopped by their initial failure 
to state the correct rate. Pitts C..C. ¢& St.L. R.R. v. Fink. 
250 U.S. 577 (1919). Nor will equitable considerations of 
any kind suffice as a defense. Baldwin v. Scott County Mill- 
ing Co., 307 U.S. 478 (1939). 


The Court’s observation in Louisville € N. R.R.v. Central 
Tron Co., 265 U.S. 59, 65 (1923), reflects the unyielding 
emphasis that has been placed on insuring collection of the 
proper duty: 
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“No contract of the carrier could reduce the amount 
legally payable; or release from liability a shipper who 
[3847] had assumed an obligation to pay the charges. 
Nor could any act or omission of the carrier (except 
the running of the statute of limitations) estop or 
preclude it from enforcing payment of the full amount 
by a person liable therefor.” 


This vrinciple that rates filed with the appropriate reg- 
ulatory body must be fully and literally complied with, 
regardless of the circumstances, is of course applicable in 
the natural-gas area. 


For example, in Montana-Dakota Util. Co. v. Northwest- 
ern Pub. Serr. Co., 341 U.S. 246 (1951), the plaintiffs sued 
under the Natural Gas Act seeking partial recovery of 
payments previously made to defendant at a rate duly ap- 
proved by the Federal Power Commission. They alleged, 
and the District Court held, that defendant had charged 
plaintiffs rates which were fraudulent, even though ap- 
proved by the Commission, and that the proper rate was 
less than the filed rate. The Supreme Court held that even 
if the defendant had acted fraudulently the Court could 
not grant the relief requested by plaintiffs. The Court 
warned: 


“( Petitioner] can claim no rate as a legal right that 
is other than the filed rate whether fixed or merely 
accepted by the Commission, and not even a court can 
authorize commerce in the commodity on other terms.” 
341 U.S. at 251. 

[3848] 


The reasons for the courts’ insistence that tariffs be 
literally and fully complied with are obvious. Beyond the 
simple and self-evident proposition that all laws of the 
United States should be enforced and evasions of any kind 
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prevented is the fact that Congress has here determined 
that the price at which natural gas is sold must be regu- 
lated. But effective regulation necessarily requires effec- 
tive enforcement. Payment of the Commission-approved 
price is essential to the regulatory structure and is neces- 
sary if long-range planning is to be possible, and if orderly, 
adequate, and efficient growth of the industry is to be in- 
sured, 


Failure to pay the proper rate, consequently, goes be- 
yond the interests of the immediate parties involved and 
impinges upon those general interests that the Commis- 
sion has the obligation to protect. 


Jupiter’s actions have frustrated these principles and will 
continue to do so. In the face of a clear duty to pay one 
rate, it is paying another. If no action is taken by the Com- 
mission, there is the danger that Jupiter’s refusal to com- 
ply with its duty to pay the proper rate may continue for 
vears until protracted litigation has been completed. 


Just as a matter of efficiency, action by the Commission 
is to be preferred over litigation between private parties 
because such action affords far quicker and more [3849] 
certain payment of the appropriate rate. Of greater im- 
portance, however, the integrity of the filed rate system 
is at stake in this case, because Jupiter here apparently 
claims the right to set off from the filed rates amounts 
which it claims are owed to it by movants. But the mere 
assertion of a claim should not be permitted to excuse non- 
compliance with filed rates. Otherwise, the filed rate could 
be ignored at will because its collection could be delayed 
interminably. 

Refusal for an indefinite period to pay a supplier at the 
proper rate unnecessarily threatens the integrity of the 
filed rate by conditioning it on the vicissitudes of future 
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and probably protracted tigation. The obligation to pay 
the Rled tarut is too important and too clear to be made 


contingent upon the validity of a claim asserted by a ship- 
per or purchaser as a set-oif from the filed rate, where it 
may take vears for the validity of that claim to be deter- 
mined but where there is no dispute as to the appropriate 
filed rate. Any such postponement of payments of tariffs 
places upon the seller the risk of the buyer’s insolvency and 
unfairly imposes on the supplier the cost of litigation to 
procure what the Act guarantees him. Moreover, it compli- 
cates any effort by the Commission to monitor both the in- 
dustry and the parties directly involved for purposes of 
any future determinations it may have to mnke to fulfill 
its manifold responsibilities under the Natural Gas Act. 


[3850] 


In addition, if the assertion of a claim is sufficient to 
excuse noncompliance with the filed rate, opportunities 
would be created for preferential or discriminatory ar- 
rangements for the sale of natural gas, contrary to the 
mandate of Section +(b) of the Natural Gas Act. The filed 
rate doctrine was developed in order to eliminate all types 
of discriminatory arrangements. Louisville & N. R.R. v. 
Mottley, 219 U.S. 467 (1911); Warehouse Co. v. United 
States, 283 U.S. 501 (1931); United States v. Associated 
Air Transport, 275 F.2d 827 (Sth Cir. 1960). 


This point has particular pertinence here, for the rate 
which Jupiter refuses to honor is the “in-line” rate adopted 
by the Commission for sales from Southern Louisiana. 
Other producers in that area, selling to companies that 
respect their obligations, have been collecting the same 
18.5¢ “in-line” rate. Movants, however, because of Jupiter’s 
refusal to honor this rate and the Commissions’ failure to 
enforce it, have been receiving an amount less than that 
paid to these other producers, although the Commission 
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nas determined that the same “in-line” rate should be cer- 
tified for all Southern Louisiana sales, 


Consequently, movants again urge upon the Commission 
the necessity of its prompt action to assure compliance with 
movants’ Commission-approved filed rate. As movants have 
pointed out, the Commission should exercise its power, un- 
der [3851] Section 20(b) of the Act, to apply to an appro- 
priate United States District Court for a writ of manda- 
mus compelling Jupiters’ compliance with the Commis- 
sion’s Orders. Jupiter’s dilatory tactics and the importance 
of the Orders which have been and continue to be violated 
by Jupiter call now for the exercise of thix enforcement 
power by the Commission. 


In addition, the Commission should now make use of its 
administrative powers under Section 16 of the Act. which 
authorizes the Commission “to perform any and all acts, 
and to prescribe, issue, make, amend, and rescind such 
orders, rules, and regulations as it may find necessary or 
appropriate to carry out the provisions of this chapter.” 
Tn light of what has already been said, it is necessary and 
appropriate for the Commission to issue, and the Commis- 
sion is requested to issue, an order (1) directing Tennessee 
to pay directly to movants their filed rate and to Jupiter 
only the difference between this rate and Tennessee's pur- 
chase price,* and (2) directing Jupiter to pay to movants 
the sum of $646,115.61, the amount owed movants by Jupi- 
ter as of July 31,1968, as a result of Jupiter's refusal to pay 
movants’ filed rate, and such additional amount as may 
become due prior to the issuance [3852] of the Order re- 
quested herein. Under this Order the price to Tennessee 

*The precise amount per Mef to be paid movants will depend 

upon whether any stay is obtained of the effectiveness of the 


Commission’s September 25, 1968, Opinion and Order in the 
Southern Louisiana Arca Rate Proceeding. 
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will remain the same, movants will obtain the rate to which 
they are entitled under the Commission's Orders, and Jupi- 
ter will be limited to the margin approved by the Commis- 
sion when it accepted Jupiter’s offer of settlement. 


Respectfully submitted, 


PHILLIPS PETROLEUM 
COMPANY 
KERR-McGEE CORPORATION 


By /s/ Herbert Dym 
Howard C. Westwood 
Herbert Dym 
Covington & Burling 
701 Union Trust Building 
Washington, D.C. 20005 


Attorneys for Movants 


Kenneth Heady 

John R. Rebman 
Frank Phillips Building 
Bartlesville, Oklahoma 74003 


Attorneys for Phillips 
Petroleum Company 


Lynn Adams 
Kerr-McGee Building 
Oklahoma City, Oklahoma 
73102 


Attorney for Kerr-McGee 
Corporation 
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-- [3853] 
| CERTIFICATE OF SERVICE 


= I hereby certify that I have this day served the forego- 
rie ing document upon all parties of record in this proceed- 
an ing in accordance with the requirements of $1.17 of the 
. Rules and Practice and Procedure. 

» Dated at Washington, D.C., this 16th day of October. 

1968. 
x /s/ Herbert Dym 
Herbert Dym 
ape Of counsel for 


Phillips Petroleum Company 
and Kerr-McGee Corporation 


CAPTION 
[3868] 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Enforcement Order—Rates (Transportation Service) 
Before Commissioners: Lee C. White, Chairman; L. J. 
O'Connor, Jr., Carl E. Bagge, and 

John A. Carver, Jr. 


Tue JUPITER CoRPORATION ) Docket Nos. 

Union Om CoMpany oF CALIFORNIA [ RI63-212 

Purivurrs PETROLEUM ComMVaANy AND | G-16790 
Kerr-McGer Corporation RI68-111 


ORDER ON MOTION TO ENFORCE AND REDUCING 
RATES IN ACCORDANCE WITH PREVIOUS 
SETTLEMENT AND OPINION NO. 546 
(Issued December 13, 1968) 


On December 5, 1962, this Commission issued an order 
instituting an investigation of the rates of the Jupiter Cor- 


(S868) 
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poration (Jupiter). 28 FPC 942. Jupiter transports natural 
gas from the Rollover Field, offshore South Louisiana to 
en onshore delivery point to Tennessee Gas Pipeline Com- 
pany, a Division of Tenneco Inc. (Tennessee). It trans- 
ports gas for Union Oil Company of California (Union), 
and is paid for the carriage thereof. It provides a similar 
service for Phillips-Kerr-McGee, but the transaction is cast 
in the form of a sale to Jupiter by Phillips-Kerr-McGee 
and a resale to Tennessee by Jupiter. The contract under 
which Phillips-Kerr-MeGee had been selling gas to Jupiter 
had provided for a rate based upon the rate received by 
Jupiter for its sales to Tennessee. 


In our order of December 5, 1962, we noted that Jupiter 
received an average of 3.4¢ per Mcf from Union (then 
Union's predecessor, the Pure Oil Co.) and an average of 
2.3¢ per Mef spread between the price it paid Phillips-Kerr- 
McGee! and the price it received from Tennessee, and 
that these rates might be unjust, unreasonable, unduly dis- 
criminatory or preferential. 


[3869] 


On January 5, 1966, the examiner issued his recommended 
decision in the case, 35 FPC 1095. He noted, id. at 1114. 
that Jupiter had caused much delay in the proceeding, and 
the procedural history of the case (set out at 35 FPC 1096- 
1098) fully supports that observation. He also found that 
the rates Jupiter had charged were unjust and unreasonable, 
and that Jupiter was entitled to a reimbursement for its 
services in transporting natural gas, both as to the Union 
transportation and the Phillips-Kerr-MeGee purchase and 
Tennessee sale, of an amount which worked out to .622¢ per 

In Opinion No, 470, Phillips Petroleum Co, et al., 34 FPC 486 

we held that the proper in-line rate for the Phillips-Kerr-MeGee 
sale to Jupiter was 14.5¢ per Mef, and ordered the sale price 
reduced to that figure. 
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Mef. While the proceeding was pending on exceptions. 
Jupiter filed a settlement proposal based on a 1.0¢ per Met 
settlement rate for both transactions. On June 28, 1966, we 
accepted that settlement offer, 35 FPC 1091, holding. ax to 
the Phillips-Kerr-McGee portion of Jupiter's services, the 
spread which Jupiter was to receive would be based on the 
1.0¢ per Mef rate. 


In 1967 Phillips-Kerr-McGee* filed a petition with the 
Commission seeking an order directing Jupiter to pay the 
18.5¢ per Mef filed rate for the gas it purchased for resale 
to Tennessee. In opposing that petition, Jupiter took the 
position that because it performed certain services for 
Phillips-Kerr-MceGee which were assertedly non-jurisdic- 
tional, in addition to the jurisdictional transport of gas for 
resale to Tennessee, it was contractually entitled to reduce 
its payment to Phillips-Kerr-McGee by the same amount per 
Mef that it had been required, by the terms of the settlement. 
to reduce its rates to Tennessee. Because all these services 
were covered in one contract, Jupiter contended, it could 
simply offset the reduction which the Commission had or- 
dered in its jurisdictional rates by an automatic increase in 
its receipts for the allegedly compensable non-jurisdictional 
services. This assertedly automatic inerease was of the 
same amount per Mef as it had been required to reduee its 
rates to Tennessee. The effect of this action would be to 
retain the full “spread” which the examiner had earlier 
found [3870] to be far in excess of any justifiable rate. 
and which had supposedly been reduced by the Commis- 
sion’s order approving the settlement agreement. 


* Tennessee Gas Pipeline Company also filed a petition with the 
Commission seeking similar relief, but with respect to gas trans- 
ported by Jupiter for Union Oil Company of California, That 
petition is not here in issue, however. 
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On April 3, 190s, the Comnnission issued an order, ...... 
Jor eq Oy tan . Which rejected these arguments of Jupiter. We 
held that some of the functions which Jupiter asserted to 
be non-jurisdictional were in fact within the jurisdiction of 
this Commission. and that the remaining services appeared 
to be quite minor. We noted that Jupiter could not, under 
the Natural Gas Act, collect any fees from Phillips-Kerr- 
MeGee for the jurisdictional transportation services until 
it secured a certificate for those services at an appropriate 
rate. And we noted that if Jupiter were entitled to reforma- 
tion of its contract with Phillips-Kerr-McGee in order to 
establish some payment for the remaining minor non-juris- 
dictional services it performed for Phillips-Kerr-McGee, 
that reformation would have to be done in a court of equity, 
outside the scope of the contract on file with us as a rate 
schedule. Thus, our order of April 3, 1968, expressly reject- 
ing Jupiter’s offset argument, provided, inter alia, that 
(Ordering paragraph (C)): 


Jupiter is, and since August 11, 1965, has been, obli- 
wated to pay Phillips-Kerr-McGee the latters’ pre- 
scribed certificate rate of 18.5¢ per Mef under Phillips’ 
F PC Gas Rate Schedule No. 329 and Kerr-McGee’s Gas 
Rate Schedule No. 56, respectively. 


On May 24, 1968, the Commission clarified its April 3 
order, and denied Jupiter’s application for rehearing, ex- 
pressly holding that to the extent that Jupiter might be 
found in court proceedings to be due some amount for the 
non-jurisdictional services performed, those amounts might 
not be commingled or confused in Jupiter’s accounts with 
the amounts due for jurisdictional services. 


[3871] 


Phillips-Kerr-MeGee have now renewed a motion for en- 
forcement of the Commission’s order, initially made before 
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Jupiter had filed its petition for review of our order of 
April 3, 1968, in the United States Court of Appeals for 
the District of Columbia Circuit. It now appears that, al- 
though Jupiter has not sought a stay of our order of April 
3, 1968, it has continued to act in violation of that order 
by tendering only 17.1¢ per Mef to Phillips-Kerr-McGee. 
By their renewal of motion for enforcement, Phillips-Kerr- 
MeGee assert that Jupiter, as of July 31, 1968, had un- 
lawfully withheld $646,115.61 since the 1966 settlement, 
and continues to collect the “spread” found unjust and un- 
reasonable in 1966. 


Jupiter does not deny that it has continued to collect 
the spread found to be improper, but continues to assert 
that it does so without violation of this Commission’‘s or- 
ders. Jupiter carefully refrains from discussing in its 
pleadings in response to the renewed motion for enforce- 
ment the language and obvious purport of the Commission's 
orders of April 3, 1968, and May 24, 1968. While Jupiter 
may disagree with these orders and has, in fact. filed a pe- 
tition for review thereof, it may not, in the absence of a 
stay (which it has not even sought from this Commission 
or the Court of Appeals) ignore them. A more open course 
of conduct in violation of our orders than that which is 
presently being followed can hardly be imagined. 


In the light of the history of this proceeding it seems 
plain that no more explicit order could be directed to Jupi- 
ter than those previously addressed to it. We have there- 
fore concluded that the only satisfactory method by which 
the integrity of our order ean be maintained, pending the 
resolution of the proceeding to review our order of April 
3, 1968, is an order directed to Tennessee as well as Jupi- 
ter. 
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The alternative motion of Phillips-Kerr-MeGee, how- 
ever. is far more likely to be effective. if adopted. For, 
because Tennessee pays Jupiter, which pays Phillips-Kerr- 
MeGee for the gas in question, it is a relatively simple 
matter to temporarily adjust these relationships to ensure 
that Jupiter does not profit by delay and possibly jeopar- 
dize the final recovery of the monies involved by the fi- 
nancial difficulties it has often asserted. Thus we shall 
order Tennessee to pay directly to Phillips-Kerr-McGee 
the amount which Jupiter would otherwise owe them for 
all deliveries of gas after the date of this order. 


The amount which Phillips-Kerr-McGee is entitled to 
receive, however, has been altered by the proceedings in 
Docket Nos. AR61-2 and the issuance of Opinion No. 546, 
issued September 25, 1968, which determined the just and 
reasonable rates for natural gas produced in the South 
Louisiana area. Since Phillips-Kerr-MceGee contracted to 
sell this Rollover Field gas to Marine Gathering Company, 
Jupiter's predecessor, well before 1961, the base price for 
the gas in question, sold for delivery to Tennessee, is, 


While we could, in theory, seek enforcement by man- 
damus in an appropriate United States District Court, 
such a procedure would not be likely to protect the in- 
tegrity of our order or materially assist Phillips-Kerr- 
McGee. For the same issues which Jupiter raises in the 
present review proceedings would be raised in the enforce- 
ment proceeding. And since the venue [3872] provision of 
the Act conld bar the bringing of such a snit in the District 
Court for the District of Columbia, an unseemly con- 
flict of jurisdiction among courts might well result. We 
conclude that no desirable purpose would be likely to be 
served by accepting the suggestion of Phillips-Kerr-Me- 
Gee that we seek a writ of mandamus in the district court. 
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under Opinion No, 546, 17.0¢ per Mef,® the price applicable 
to gas sold under contracts dated before January 1, 1961. 
Assuming that Opinion 546 is affirmed on rehearing and in 
any judicial review, it would be this 17.0¢ price which would 
be applicable subsequent to September 25, 1968. 

[3873] 

Tennessee's obligation to Jupiter is likewise dependent 
upon the effect of Opinion No. 546 on the Phillips-Kerr- 
McGee rates. For our original approval of a 19.5¢ per Met 
price for Jupiter’s sale to Tennessee* was predicated 
upon the 18.5¢ price which had been set for Phillips-Kerr- 
McGee's sale to Jupiter and the consequent le per Mef 
price spread for Jupiter. The Jupiter settlement. 35 FPC 
1091, rehearing denied, 36 FPC 495, provided for a “re- 
duced transportation rate of le per Mef * * *.° 35 FPC 
1091, 1094, Ordering Clause A. And Jupiter’s previous 
agreement to flow through or refund to Tennessee any rate 
reductions or refunds it received from Phillips-Kerr-Me- 
Gee resulting from a reduction in price of those sales was 
expressly noted by the Commission in approving the set- 
tlement. See 35 FPC 1091, 1094, footnote 8.5 Thus. to the 

*1t is not clear whether the BTU adjustment prescribed in 

Opinion 546 is applicable here. The gas which Jupiter buys from 

Phillips-Kerr-McGee for redelivery to Tennessee is that gas 
which Tennessee receives, Which has been treated to remove con- 
densates and liquefiable hydrocarbons. 

4The change in price was filed by Jupiter on July 138, 1966. as 
Supplement No, 6 to its FPC Gas Rate Schedule No. 8. and was 
accepted for filing by the Commission on August 16, 1966, 

In its offer of settlement. Jupiter had undertaken to reduce its 
rate to Tennessee only in the event and to the extent that the 
Commission validly authorized a price for gas sold by Phillips- 
Kerr-MeGee to Jupiter at a level different from 18.5 cents per 
Mef. To the extent that this condition might have preeluded 
the Commission from future investigation of Jupiter's rates, it 
was considered undesirable, and was disapproved. This left 
Jupiter's agreement to flow through to Tennessee refunds or 
rate reductions it reeeived from Phillips-Kerr-MeGee, supra, 


and the approval of its settlement transportation rate of 1¢ per 
Mef. 


an 
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extent that Jupiter's price to Phillips-Kerr-MeGee for the 
gas to be sold to Tennessee is reduced from 18.5¢ per Mef 
to 17.0c, together with adjustments possible under Opinion 
546. Tennessee's obligation to Jupiter is commensurately 
reduced. 

Beeause the proceedings in Docket Nos. AR61-2 ef al. are 
presently before us on petitions for rehearing, and because 
the nling of new rate schedules has been postponed pend- 
ing rehearing, it is not now clear just what the new proper 
rate for Phillips-Kerr-McGee will be or when Phillips-Kerr- 
MeGee will be required to collect any lower just and rea- 
sonable rate. We shall accordingly, provide that Tennes- 
see will pay I8.5¢ per Mef to Phillips-Kerr-McGee for gas 
delivered after the date of this order, such payments to 
be reduced, by the appropriate amount, as of the date Phil- 
lips-Kerr-McGee would otherwise be required to collect a 
lesser sum per Mef as a result of further proceedings in 
AR61-2. We shall also provide that, so long as Tennessee 
make-~ this payment, Jupiter shall be relieved thereof. Thus 
Jupiter will suffer no financial detriment. 

[3874] 

Phillips-Kerr-McGee has also moved for an order requir- 
ing Jupiter presently to pay the $646,115.61 which Jupiter 
appears to owe through July 31, 1968, as a result of failing 
to comply with the settlement order of June 28, 1966, 
together with accretions to that sum since July 31, 1968.° 
There is no doubt that Jupiter does owe a substantial 
additional amount to Phillips-Kerr-McGee? under the out- 


* Jt would appear, from a comparison of the motion and renewal 
of motion of Phillips-Kerr-MeGee, that the amounts which 
Jupiter has unlawfully withheld have approximated $25,000.00 
per month. 

Any refunds which might otherwise be due Jupiter from Phillips- 
Kerr-MeGee as a result of Docket Nos. AR61-2 et al. will be 
directed to be reported to this Commission and held by Phillips- 
Kerr-MeGee pending further order. 
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standing Commission orders and to the extent a further 
order by us is sought directing that Jupiter make the pay- 
ments to Phillips-Kerr-McGee we have previously held 
they are obligated to make, we shall so order. While Jupiter 
has at various times throughout the course of this proceed- 
ing asserted its financial difficulties, we are not in a position 
to determine either Jupiter's ability to make these payments 
now or the need of Phillips-Kerr-MecGee for protection 
against possible insolvency on the part of Jupiter.* Since, 
however, Jupiter’s appeal from our earlier orders to the 
same effect is pending in the Court of Appeals we see no 
need to take administrative action here to protect either 
Jupiter or Phillips-Kerr-McGee. If Jupiter believes this 
further order impairs its financial status or that continued 
failure to comply with it and the order of April 3. 1968, in 
any other sense puts it in jeopardy. it is free to seek the 
stay in the Court of Appeals it has so long avoided. [3875] 
If Phillips-Kerr-McGee believes that the possibility of the 
eventual recovery of what Jupiter has been held to owe 
them is in jeopardy, they can seek bond from Jupiter in the 
Court of Appeals.® 


Because the earlier order of this Commission is presently 
before the United States Court of Appeals for the District 
of Columbia Cireuit, we are directing our Solicitor to ad- 
vise that Court at once of the issuance of this order. If Ju- 
piter were to obtain from that court a stay of our April 
3, 1968, order, we would, of course, be prepared to stay this 
order as well upon notification that the stay had been en- 
tered, But unless that original order is stayed, we believe 
the violation here to be so flagrant as to make this some- 


*Sce, however, the information cited in Moody's Industrials. 

® To the extent that the issue between Jupiter and Phillips-Kerr- 
McGee may resolve itself into who has or is entitled to the present 
use of the money involved we see no need for our intervention 
into the controversy. 
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extent that Jupiter's price to Phillips-Kerr-McGee for the 
gas to be sold to Tennessee is reduced from 18.5¢ per Mef 
to 17.0c, together with adjustments possible under Opinion 
346, Tennessee's obligation to Jupiter is commensurately 
reduced. 

Because the proceedings in Docket Nos. AR61-2 e¢ al. are 
presently before us on petitions for rehearing, and because 
the nling of new rate schedules has been postponed pend- 
ing rehearing, it is not now clear just what the new proper 
rate for Phillips-Kerr-MeGee will be or when Phillips-Kerr- 
MeGee will be required to collect any lower just and rea- 
sonable rate. We shall accordingly, provide that Tennes- 
see will pay Is.5e per Mef to Phillips-Kerr-MeGee for gas 
delivered after the date of this order, such payments to 
be reduced, by the appropriate amount, as of the date Phil- 
lips-Kerr-MeGee would otherwise be required to collect a 
lesser sum per Mef as a result of further proceedings in 
AR61-2. We shall also provide that, so long as Tennessee 
make-~ this payment, Jupiter shall be relieved thereof. Thus 
Jupiter will suffer no financial detriment. 

[3874] 

Phillips-Kerr-McGee has also moved for an order requir- 
ing Jupiter presently to pay the $646,115.61 which Jupiter 
appears to owe through July 31, 1968, as a result of failing 
to comply with the settlement order of June 28, 1966, 
together with accretions to that sum since July 31, 1968.® 
There is no doubt that Jupiter does owe a substantial 
additional amount to Phillips-Kerr-McGee? under the out- 


“3+ would appear, from a comparison of the motion and renewal 


of motion of Phillips-Kerr-MeGee, that the amounts which 
Jupiter has unlawfully withheld have approximated $25,000.00 
per month. 

Any refunds which might otherwise be due Jupiter from Phillips- 
Kerr-MeGee as a result of Docket Nos. AR61-2 et al. will be 
directed to be reported to this Commission and held by Phillips- 
Kerr-MeGee pending further order. 


as 


"> 
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standing Commission orders and to the extent a further 
order by us is sought directing that Jupiter make the pay- 
ments to Phillips-Kerr-McGee' we have previously held 
they are obligated to make, we shall so order. While Jupiter 
has at various times throughout the course of this proceed- 
ing asserted its financial difficulties, we are not in a position 
to determine either Jupiter’s ability to make these payments 
now or the need of Phillips-Kerr-McGee for protection 
against possible insolvency on the part of Jupiter.* Since, 
however, Jupiter’s appeal from our earlier orders to the 
same effect is pending in the Court of Appeals we see no 
need to take administrative action here to protect either 
Jupiter or Phillips-Kerr-McGee. If Jupiter believes this 
further order impairs its financial status or that continued 
failure to comply with it and the order of April 3, 1968, in 
any other sense puts it in jeopardy. it is free to seek the 
stay in the Court of Appeals it has so long avoided. [3875] 
If Phillips-Kerr-McGee believes that the possibility of the 
eventual recovery of what Jupiter has been held to owe 
them is in jeopardy, they can seek bond from Jupiter in the 
Court of Appeals.® 


Because the earlier order of this Commission is presently 
before the United States Court of Appeals for the District 
of Columbia Circuit, we are directing our Solicitor to ad- 
vise that Court at once of the issuance of this order. If Ju- 
piter were to obtain from that court a stay of our April 
3, 1968, order, we would, of course, be prepared to stay this 
order as well upon notification that the stay had been en- 
tered. But unless that original order is stayed, we believe 
the violation here to be so flagrant as to make this some- 


* See, however, the information cited in Moody's Industrials. 

® To the extent that the issue between Jupiter and Phillips-Kerr- 
MeGee may resolve itself into who has or is entitled to the present 
use of the money involved we see no need for our intervention 
into the controversy. 
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what unusual action necessary and appropriate to carry 
out the provisions of the Act. We shall make this order ef- 
fective 15 days after issuance, except that. if within that 
time Jupiter applies to the Court of Appeals for a stay of 
the order of April 3, 1968, we shall direct Tennessee to re- 
tain all payments otherwise due to Jupiter pending the 
result of the stay application. 


Accordingly, the Commisston finds: 


(1) The Jupiter Corporation has flouted the terms of 
the Commission's order of April 3, 1968. 


(2) Asa result of that violation, Phillips-Kerr-McGee 
is deprived of the payment of the rate which is on file and 
which Jupiter is required to pay. 


[3876] 


(3) It is necessary and appropriate to carry out the 
provisions of the Natural Gas Act to enter the following 
orders. 


The Commission orders: 


(A) Tennessee Gas Pipeline Company, a Division of 
Tenneco Inc., is hereby ordered to pay directly to Phil- 
lips-Kerr-McGee, on the account of the Jupiter Corpora- 
tion, for gas received after the date of this order, 18.5¢ 
per Mcf for the gas delivered to Tennessee Gas Pipeline 
Company, such payments to be reduced by the appropriate 
amount as of the date Phillips-Kerr-McGee is required to 
collect a lesser sum per Mef as a result of the proceedings 
in Docket No. AR61-2. 


(B) Tennessee Gas Pipeline Company is relieved of 
payment to Jupiter for gas for which payment is made in 
accordance with paragraph (A) on Jupiter’s account. 
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(C) The Jupiter Corporation is relieved of payment 
to Phillips-Kerr-McGee for gas for which payment in ac- 
cordance with paragraph (A) is made by Tennessee Gas 
Pipeline Company. 


(D) To the extent that Jupiter’s payments, since June 
28, 1966, to Phillips-Kerr-McGee have been on some other 
basis than the 18.5¢ per Mcf ordered by this Commission, 
Jupiter shall pay to Phillips-Kerr-McGee the amount of 
the shortage. 


(E) If refunds are found to be due the Jupiter Cor- 
poration by Phillips-Kerr-McGee, then they shall be held 
pending order of the Commission by Phillips-Kerr-McGee 
and a prompt report of the amounts due and circumstances 
of their collection shall be furnished the Commission. 


(F) This order shall become effective fifteen days after 
the date of issuance, except that, if the Jupiter Corpora- 
tion, before that effective date, files an application for a 
stay [3877] of the order of April 3, 1968, in the United 
States Court of Appeals for the District of Columbia Cir- 
cuit, the Tennessee Gas Company is directed to hold all 
payments presently due or to be due the Jupiter Corpora- 
tion pending the result of that application. 


By the Commission. Commissioner Carver dissenting 
filed a separate statement appended 
hereto. 


(SEAL) 


Gordon M. Grant, 
Secretary. 
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THE Jecprrer Conporation 

Uxrox Om CoMpany OF CALIFORNIA 

Puituips PETROLEUM CoMPANY AND | 
Kesr-MecGre Corporation | Docket No. RI6S-111 


(Issued December 13, 1968) 


| Doe ket No. R163-212 
\Doe ket No. G-16790 


CARVER, Commissioner, dissenting: 


In their pleading filed with the Federal Power Commis- 
sion on October 16, 1968, denominated “Renewal of Motion,” 
Phillips Petroleum Company and Kerr-MecGee Corpora- 

tion, Movants, ask for a new and different form of relief, 


stating that: 


it is necessary and appropriate for the Commission 
to issue, and the Commission is requested to issue, an 
order (1) directing Tennessee to pay directly to mov- 
ants their filed rate and to Jupiter only the difference 
between this rate and Tennessee’s purchase price, 
(p. 11) 


fe 


Tennessee! is not a captioned party in this proceeding. 
While generally supporting Phillips and Kerr-McGee in 
their controversy with Jupiter, Tennessee opposes the 
above-quoted new request in a response filed on October 
25, 1968, arguing that it “zoes beyond the bounds of proce- 
dural relief” and that it “would create new contractual re- 
lationships between Tennessee and movants” beyond the 
Commission’s authority under the Natural Gas Act. (pp. 


1-2) 


Tennessee makes several supporting arguments, two of 
which I consider to be central and controlling. Since the 


1 Tennessee Gas Pipeline Company, a Division of Tenneco Ine. 


- 
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Commission has adopted the theory of relief asserted in 
the supplemental pleading of October 16, 1968, my agree- 
ment with the soundness of Tennessee’s position requires 
me to dissent. 


The first argument is that an order upon Tennessee to 
pay funds due under Jupiter’s tariff directly to Phillips 
and Kerr-McGee, is tantamount to an order to deviate from 
a filed rate. Phillips and Kerr-McGee, in their brief sup- 
porting their request for the Commission to institute en- 
forcement proceedings under Section 20 of the Natural 
[3879] Gas Act, cite many of the cases which supoprt the 
integrity of the filed rate, particularly Wontana-Dakota Util. 
Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246(1951) 


[Petitioner] can claim no rate as a legal right that is 
other than the filed rate whether fixed or merely ac- 
cepted by the Commission, and not even a court can 
authorize commerce in the commodity on other terms, 
(at p. 251; emphasis added.) 


The other ground is that the order requested involves 
an exercise of judicial power not granted to the Commis- 
sion, in effect constituting “attachment or garnishment of 
Jupiters’ potential assets in the hands of Tennessee.” 


I do not believe that the characterization of the relief as 
“judicial” is determinative. However. the equivalence of 
the issued order to an order of attachment or garnishment 
focuses attention on the fundamental concept underlying 
Tennessee's objection, and my ground for dissent, which 
is that the Natural Gas Act, the sole source of the Commis- 
sion’s authority, does not encompass this kind of relief. 


“Garnishment is generally considered to be a purely stat- 
utory proceeding, unknown to the common law.” 38 C.J.S. 
Garnishment 1b. If even a court must seek authority in 
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affirmative legislation to subject property in the hands of 
third persons owed to a defendant to the satisfaction of a 
plaintiffs claim, it would seem that an administrative 
ageney would be doubly constrained, and inhibited from 
reading such relief into the generality of Section 16 or its 
equivalent. 


This is particularly true where, as with the Natural 
Gas Act. other provisions of the statute specify with par- 
tieularity the method of enforcement of the Commission’s 
orders. as against recalcitrant certificate holders. Section 
20(b) is the basis of the relief Phillips and Kerr-McGee 
have sought, and it certainly seems on its face to be appro- 
priate: 


Upon application of the Commission the district 
courts of the United States and the United States 
[3880] courts of any Territory or other place subject 
to the jurisdiction of the United States shall have juris- 
diction to issue writs of mandamus commanding any 
person to comply with the provisions of this chapter or 
any rule, regulation, or order of the Commission there- 
under. Section 20(b), Natural Gas Act: 15 U.S.C. §717s. 


The argument in the Commissions’ opinion that the stat- 
utory procedure “would not be likely to protect the integ- 
rity of our order or materially assist Phillips-Kerr-McGee” 
because the same issues are before the United States Court 
of Appeals under Section 19(c), and because there would 
result “an unseemly conflict of jurisdiction among courts” 
s¢ems to me to be officious, Certainly it cannot be an argu- 
ment to abandon the specific provisions of a statute in favor 
of contrived relief inferred from Section 16. 


/s/ Jous A. Carver, Jr. 
John A. Carver, Jr., Commissioner 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Lee C. White, Chairman: L. J. 


O’Connor, Jr., Carl E. Bagge, and 
John A. Carver, Jr. 


THE JUPITER CORPORATION ) Docket Nos. 

Union Om Company oF Catironsia | R1I63-212 

PuILures PETROLEUM COMPANY AND f G-16790 
Kerr-McGrr Corporation j RI68-111 


ORDER DENYING REQUEST FOR STAY AND 
PETITION FOR REHEARING AND 
CLARIFYING PREVIOUS ORDER 


(Issued January 22, 1969) 


On December 13, 1968, the Commission issued an order 
on a motion by Phillips-Kerr-McGee to enforce the several 
earlier orders by the Commission in this proceeding. That 
order directed the Tennessee Gas Pipeline Company. while 
continuing to pay the Jupiter Corporation the le per Mef 
to which it is entitled under the Commission’s order of 
June 28, 1966, as clarified by the orders of April 3, 1968 
and May 24, 1968, to pay directly to Phillips-Kerr-MeGee 
the 18.5¢ per Mef to which it was entitled as a result of 
those orders and of Opinion No. 470, 34 FPC 486. When 
the price to which Phillips-Kerr-MeGee is entitled is re- 
duced as a result of the proceedings in Docket No. ARG1-2, 
Tennessee was directed to reduce the amount it paid direetly 
to Phillips-Kerr-MeGee appropriately, while continuing to 
pay 1¢ per Mef direetly to Jupiter. Jupiter was also 
directed to pay to Phillips-Kerr-MeGee the amounts which 
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it owed under the above orders.! The order of December 13 
[3904] specifically stated that it would be stayed if the order 
of April 3, 1968, which is under review in the United States 
Court of Appeals of the District of Columbia Circuit were 
stayed. We also made provision for Tennessee to hold all 
moneys otherwise to be paid with respect to these trans- 
actions pending resolution of any such stay proceeding, if 
such a proceeding were filed within fifteen days, 


On December 23, 1968, Jupiter filed a petition for rehear- 
ing and request for stay of portions of the December 13, 
1968, order. Jupiter asserts that: 


(1) the motions of Phillips-Kerr-McGee to enforce were 
automatically denied by operation of Section 1.12(e) 
of the Commission’s Rules of Practice and Procedure 
and could not, therefor, be granted; 


(2) because a portion of the services which it performs 
tor Phillips-Kerr-McGee are non-jurisdictional, the 
Commission may not or should not control the 
“spread” on the contracts which cover both services; 


(3) the “tone” of that order was unnecessarily severe; 


(+) the order exceeds the Commission’s legal authority; 
and 


(5) the Commission had no power to issue the order since 
it “modified” the order of April 3, 1968, as to which a 
review proceeding was pending. 


Jupiter requests the grant of rehearing of the December 
3, 1968, order and that it be set aside or amended to 
change the statement and implication that Jupiter has will- 
fully violated the Commission’s orders. Alternatively, Jupi- 
ter requests that [3905] the Commission stay the subject 


1 An amount in excess of $646,115.61. 
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order pending review of the principles involved in the 
review proceeding before the United States Court of 
Appeals for the District of Columbia Circuit. If the above 
requests are not granted, Jupiter requests a temporary 
stay pending action by the Court of Appeals on a motion 
by Jupiter for a stay, and that ordering paragraph (F) 
of the December 13, 1968, order, which directs Tennessee 
to hold all payments with respect to the gas here involved 
pending resolution of a stay motion timely presented in 
the Court of Appeals, be set aside. 


We are not persuaded that our order should be altered. 
Plainly, Rule 1.12(e) does not automatically deny motions 
of the type here made by Phillips-Kerr-McGee simply by 
the passage of 30 days. That section, by its terms, refers 
only to motions made during hearings, not after the entire 
matter has been submitted to the Commission. 


Jupiter's argument as to the Commission’s power to 
control the “spread” charged under its contract is the same 
argument which Jupiter has made. unsuccessfully, several 
times before. We need go no further than to point out, 
again, that the contract between Jupiter and Phillips-Kerr- 
McGee is on file with this Commission as the contractual 
support for Phillips-Kerr-McGee's rate schedule covering 
the sale of natural gas to Jupiter and is subject to our 
jurisdiction as such, Jupiter may not evade its obligation 
to pay the filed rate by offsetting other contract claims 
against such jurisdictional rates. 

Nor do we believe that the tone of our December 15, 1968, 
order was excessively harsh. Even if Jupiter could claim 
that earlier orders were ambiguous, there could be no doubt 
about its obligations after our declaratory order of April 3, 
1968.2. No amendment to the “tone” of our order is appro- 
priate. 


2 And the order on rehearing of May 24, 1968. 
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[3906] 


We do not agree that this Commission is limited to seek- 
ing mandatory Injunctions in court to enforce its orders. 
We believe that Section 16 of the Natural Gas Act gives 
us authority to fashion a remedy consistent with the spirit 
of the Act when, as here, the necessary parties are all nat- 
ural-gas companies Within our jurisdiction and parties to 
the proceeding. and the remedy is necessary or appropriate 
to carry out the provisions of the Act. To the extent Jupiter 
may disagree review remains available in the courts from 
our order. 


The allegation that we have modified an order under re- 
view in the courts ix equally baseless. The order of April 
3. 1968, is In no way modified. The order of December 13, 
1968. merely enforced the certificate order of August 11, 
1965 and the settlement order of June 28, 1966, as clarified 
by the order of April 3, 1968. No conclusions reached by 
the April 3 order were modified, nor were any responsibili- 
ties imposed thereby varied. To the extent that the order 
of December 13, 1968, specifies a different method of en- 
forcing these obligations than contemplated in the June 
28. 1966 settlement order or the order of August 11, 1965 
(which are not subject to review) in the face of the con- 
tinued unwillingness of Jupiter to comply therewith, such 
procedures were expressly made subject to suspension 
should Jupiter, as it has in fact done, seek a stay of our 
earlier action in the Court of Appeals for the District of 
Columbia. Certainly we have not compromised the juris- 
diction of the court by providing that, pending its resolu- 
tion of the stay request, Tennessee hold further payments 
of money due under the transactions in issue. 


We do not believe that any basis exists for us to grant 
a stay of our order of December 13, 1968. Jupiter may pro- 
ceed with the stay motion it has now filed in the Court of 


(3907) 
459 


Appeals, as the order of December 13, 1968, envisioned, 
and is free in addition to seek a stay of that order. 


[3907] 


Nothing before us indicates that the effectuation of the 
December 13, 1968, order during the period necessary for 
the court to consider such stay motion or motions will 
irreparably injure Jupiter or any other party to this pro- 
ceeding. 


We are advised by our Solicitor that the motion to stay 
filed by Jupiter in the United States Court of Appeals for 
the District of Columbia Circuit was not actually filed with- 
in fifteen days of our December 13 order although a copy 
thereof was timely received by us. In the circumstances, 
since Jupiter would appear to have made a good faith at- 
tempt to file timely, we elect to treat the motion as timely 
filed for that purpose, and direct Tennessee to hold all pay- 
ments presently due or to be due the Jupiter Corporation 
pending the result of the application for a stay, in accord- 
ance with ordering paragraph (F) of our December 31. 
1968, order. 


On January 10, 1969, Tennessee Gas Pipeline Company 
filed an application for clarification of our order of De- 
cember 13, 1968. Tennessee asserts a need for clarification 
with respect to: 


(a) the amounts due Jupiter, 


(b) the procedure for the reduction in rates as a result 
of the proceedings in AR61-2, 


(c) the date upon which the procedure specified in the 
order of December 13, 1968 becomes applicable, and 

(ad) the arrangements to be operative between Phillips- 
Kerr-McGee, Tennessee and Jupiter. 
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Inasuch as we have elected to treat Jupiter's filing of a 
stay motion in the Court of Appeals as made within the 
time specified by our order, only question (c) above pres- 
ently is at issue. This result follows because our order pro- 
vided that, if Jupiter timely filed a motion for a stay of 
the orders of April 3, 1968, and May 24, 1968, Tennessee 
would be required to hold all moneys due for the gas here 
involved pending the [3908] resolution of the stay pro- 
ceeding. Nonetheless, since the stay proceeding should be 
resolved in the near future, Tennessee is entitled to a clar- 
ification of its doubts on all issues. 


The December 13, 1968, order directed Tennessee to di- 
vert 18.5 cents per Mef of the 19.5 cents per Mcf* which 
would otherwise be paid Jupiter to Phillips-Kerr-McGee, 
on Jupiter's account. That left 1 cent per Mcf to be paid 
directly to Jupiter, if and when the Court of Appeals de- 
nies Jupiter’s stay petition, the amount to which Jupiter 
is entitled under its settlement and the intervening orders. 
We shall make this clear by order. 


Tennessee expresses doubt as to the proper procedure 
to be followed in passing on the rate reduction to be made 
as a result of the proceedings in Docket No. AR61-2, not- 
ing that there is no separate ordering clause directing 
Jupiter to file revised rates to pass on the reduction. As 
we have noted in our December 13 order (Mimeo p. 6), 
however, Jupiter is under order to flow threugi: to Ten- 
nessee any rate reductions or refunds it receives from 
Phillips-Kerr-McGee resulting from a reduction in price 
of the gas here at issue. Ordering paragraph A of the De- 
cember 12, 1968, order provides that Tennessee shall re- 
duce its payments on the date Phillips-Kerr-McGee’s price 
is reduced. Jupiter has not contested this portion of our 


* Both figures subject to change as a result of the proceedings in 
Docket No. AR61-2. 
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order. Nonetheless, although no further express order re- 
quiring Jupiter to make the filing it is obligated to make 
should be necessary, we shall order the filing in question. 


Tennessee has questioned the procedure for establishing 
the BTU adjustment under Opinion 54. Ordinarily, the 
quality statement required by that order would be executed 
by Phillips-Kerr-McGee and Jupiter. Because of the spe- 
cial circumstances of this case, however, we shall provide 
in Docket No. AR61-2 that the quality statement applica- 
ble to the gas resold to Tennessee be executed by Phillips- 
Kerr-McGee, Jupiter and Tennessee. 


The procedures established by our order of December 13. 
1968, are applicable to all gas received after the date of 
the order. Jupiter was granted a fifteen day period within 
which to apply to the court of appeals for a stay. however. 
[3909] and, since alternative procedures were to be applied 
dependent upon Jupiter’s decision whether to seek a stay. 
neither procedure was actually to be applied until that 
date had passed. The order, however, remains applicable 
to all gas delivered after December 13, 1968. 


The Commission, of course, has not directed Tennessee 
to buy gas directly from Phillips-Kerr-MeGee. Rather, 
we have temporarily adopted the procedures set out in 
our December 13, 1968, order to assure that Jupiter com- 
plies with its obligations to the producers. The existing 
contract regulations, insofar as not inconsistent with our 
orders, remain controlling. As to possible overeharges 

4Teanessee also raises a question as to the applicability of the 

term of its contract with Jupiter which provides that Jupiter 
may cease deliveries of gas if not paid. Since the money paid 
by Tennessee to Phillips-Kerr-MeGee is paid on Jupiter's account 

Jupiter is being paid the contract amount. But even were this 

not so, the contract provision cited is necessarily subordinate to 

the provisions of Section 7(b) of the Natural Gas Act, which 
prohibits abandonment of service without the approval of this 

Commission. 
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which may result from misbillings, these may be recov- 
ered by Tennessee from Jupiter or Phillips-Kerr-McGee 
dependent on which received the overcharge. And, of 
course, Jupiter. or Phillips-Kerr-McGee may similarly re- 
cover undercharges from Tennessee. So that there may be 
no doubt about this matter. we shall clarify it by order. 


The Commission finds: 


The assignments of error and grounds for rehearing and 
stay as set forth in the petition for rehearing and motion 
for stay filed by Jupiter present no facts or legal principles 
which would warrant any change, modification or stay of 
our order of December 13, 1968. 


[3910] 
The Commission orders: 


(A) The petition for rehearing and motion for stay filed 
on December 23, 1968, by the Jupiter Corporation are 
denied. 


(B) The Tennessee Gas Pipeline Company, a Division 
of Tenneco, Inc., is directed to hold all payments presently 
due or to be due the Jupiter Corporation pending the result 
of the stay application filed by the Jupiter Corporation in 
the United States Court of Appeals for the District of 
Columbia Circuit. 


(C) The Tennessee Gas Pipeline Company, a Division 
of Tenneco Inec., is directed, if the stay application filed by 
the Jupiter Corporation in the United States Court of 
Appeals for the District of Columbia Circuit is denied, to 
pay 1.0¢ per Mef for gas received after December 13, 1968, 
to the Jupiter Corporation. 


(D) The Jupiter Corporation is directed to file a redue 


tion of its rates to the Tennessee Gas Pipeline Company 


(3910) 
463 


Within ten days following the filing by Phillips-Kerr-McGee 
of a reduction of rates to Jupiter as a result of the pro- 
ceedings in Docket No. AR61-2, the filed reduction to be in 
the same amount and for the same period as that which 
Phillips-Kerr-McGee files. 


(E) <Any inadvertent overcharges or undercharges 
which may result in noncompliance with the terms of order- 
ing paragraph A of the Commission’s December 13, 1968. 
order and ordering paragraph C of this order shall be 
paid by the Jupiter Corporation, Phillips-Kerr-MeGee or 
the Tennessee Gas Company, a Division of Tenneco Inc., 
as their interests may appear, to the party entitled to the 
additional money under those orders. within 30 days after 
final determination thereof. 


By the Commission. Commissioner Carver adheres to the 
views set forth in his statement accom- 
panying the order issued December 13, 
1968, in Dockets Nos. RI63-212, ef al. 


Gordon M. Grant. 
Secretary. 
| Seau] 
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IN THE 


United States Court of Appeals 
For the District of Columbia Circuit 


Nos. 22154, 22693 
Txe Jupiren Corporation, Petitioner 
Vv. 

FEpeRAL Power Commission, Respondent 
TENNESSEE Gas PirPeELINE Company, a Division of 
Tenneco Inc., 

Purmurs Perroteum Company and Kerr-McGzz 
CoRPORATION, 

Lone Istanp Licurine Company, Intervenors 


No. 22442 
Union Om Company or Cauirornia, Petitioner 
v. 

Feperan Power Commission, Respondent 
TENNESSEE Gas PrretiIne Company, a Division of 
Tenneco Inc., 

Purmurs Perroteum Company and Kerre-MoGzr 
CoRPORATION, 

Lone Istanp Licutine Company, 

THe Jourrren Corporation, Intervenors 


On Petitions to Review Orders of the Federal 
Power Commission 


BRIEF FOR THE FEDERAL POWER COMMISSION 


STATEMENT OF ISSUES PRESENTED 


I. A. Whether the Commission properly refused to per- 
mit Jupiter to set off against the filed rate for gas it pur- 
chases from producers unliquidated sums it claims as com- 
pensation for services it renders for these producers. 
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B. Whether the Commission’s remedial measure—an 
order directing Tennessee temporarily to pay that filed 
rate directly to the producers on Jupiter’s account, rather 
than channeling it through Jupiter—was appropriate to 
enforce Jupiter’s previously determined obligations. 


II. A. Whether the Commission acted in accordance with 
a 1962 settlement and compliance rate filing in permitting 
Union to charge its pipeline customer, Tennessee, reim- 
bursement only for such of Jupiter’s services to Union as 
related to gas transported and sold to Tennessee. 


B. Whether, absent any factual disputes, the Commis- 
sion properly issued its declaratory order relating to Union 
without holding an evidentiary hearing. 


III. Whether the Commission was correct in holding 
that it has jurisdiction over the transportation of the full 
gas stream even though some components thereof may 
ultimately be sold in liquid form. 


Case No. 22154 has previously been before this Court on 


Jupiter’s motion for stay, argued January 23, 1969, and 
denied. 


COUNTERSTATEMENT OF THE FACTS 


Introduction—This case involves one of the many chap- 
ters in the long history of the Commission’s attempt to 
regulate just and reasonable rates to be charged by The 
Jupiter Corporation for certain operations it renders in 
connection with a natural gas pipeline it owns and operates 
between the Rollover Field, offshore Southern Louisiana, 
and the facilities of Tennessee Gas Pipeline Company. 
While the jurisdictional rates were thought to be fixed by a 
1966 settlement of Jupiter’s rates, controversy over the 
effect of that settlement resulted in the present proceed- 
ing as well as litigation in federal and state courts in 
Tilinois. 

Jupiter, through its pipeline, performs a number of sep- 
arate functions coming within the Commission’s jurisdic- 
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‘tion. It purchases gas from Phillips Petroleum Company 
'and Kerr-MeGee Corporation (Phillips-Kerr-McGee), 
_ which i nshore_and resells to T It 
“also for a fee transports to the Tennessee pipeline, gas 
which Union Oil Company of California (Union), suc- 
cessor to the Pure Oil Company (Pure),’ sells to Tennes- 
‘see. Finally, and this is the root of the post-settlement 
controversy, it transports, through these same facilities, a 
limited amount of condensate and liquefiable hydrocarbons, 
which though part of the gas stream as delivered to Jupiter 
| by Phillips-Kerr-MeGee and Union, are not part of the gas 
| sales to Tennessee but are separated out and returned to 
the producers. In addition it does some of the separation 
for the producers. 
The investigation of Jupiter’s rates under Section 5(a) 
' of the Natural Gas Act was initiated on December 5, 1962, 
' about a week after the Commission had approved a settle- 
ment of Pure’s rates, including the latter’s sale of gas 
' from the Rollover Field to Tennessee. The settlement rate 
- was pegged on Jupiter’s charge for transporting this gas 
to Tennessee. In instituting the investigation into Jupi- 
ter’s rates, the Commission noted (R. 2626, 28 FPC 942) 
‘that Jupiter was receiving about 2.3 cents per Mef on its 
Phillips-Kerr-McGee service while collecting about 3.4 cents 
per Mef from Pure. 
After long delays in the hearing procedures, which the 
' examiner attributed to Jupiter (R. 3157, 35 FPC 1091, 
1114), an initial decision was issued in 1966 in which the 
examiner recommended that the proper charge for Jupi- 
'ter’s transportation relating to both services would be 
.632 cent per Mef; the staff of the Commission had recom- 
mended a charge of .518 cent per Mcf. Thereafter, Jupiter 
"made two offers of settlement (R. 3336, 3370). The second, 
- amended offer, based on a 1-cent per Mef settlement trans- 
portation rate, was accepted by the Commission on June 


1 These companies will be referred to interchangeably as Pure and Union. 

Jupiter’s facilities have also been operated under successive managements; 

| initially the Marine Gathering Company (Marine), and later Commonwealth 
Oil Corporation (Commonwealth), preceded Jupiter. 
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28,1966. (R. 3405, 35 FPC 1091.)* In accepting the offer 
the Commission noted (R. 3407, 35 FPC 1091, 1093) that 
acceptance would immediately cut over $1,000,000 annually 
from the purchased gas costs of Tennessee Gas Pipeline 
Company, purchaser of the Rollover Field gas, without 
further litigation; establish a firm 1-cent transportation 
rate; immediately settle several actions and court proceed- 
ings initiated by Jupiter, together with several issues not 
here relevant; and protect Jupiter and its stockholders. 
The Commission also noted (R. 3408, 35 FPC 1091, 1094, 
fn. 8) that Jupiter had, in a brief earlier filed in another 
F.P.C. proceeding, agreed to flow through or refund to 
Tennessee any rate reductions or refunds it received from 
Phillips-Kerr-MeGee resulting from Jupiter’s Rollover 
Field operations. 

The instant proceeding results from Jupiter’s continuing 
effort to collect 3.4 cents per Mef from Union and a 2.4 cent 
margin on its transactions with Phillips-Kerr-MeGee. The 
complex background necessary to an understanding of 
Jupiter’s contentions is set forth below in sections corre- 
sponding to the two sets of transactions involved. 

The Union-Jupiter operation. Union’s gas production 
in the Rollover Field is transported to shore by Jupiter. 
Union retains the ownership of the gas. After removal of 
condensate from the stream at an onshore Jupiter plant 
and delivery thereof to Union, Jupiter delivers the remain- 
ing gas stream to Tennessee’s lines which carry it about 
814 miles to a processing plant owned by Phillips where 
liquefiable hydrocarbons (lighter than the condensate) are 
removed.* The remainder of the stream is then re-deliv- 
ered to Tennessee and sold to it. 


2In its settlement offer, Jupiter reserved the right to seek reformation of 
its contracts with Phillips-Kerr-McGee and Union to seek additional com- 
pensation for services other than transportation of gas. See infra, p. 8. 
Much of Jupiter’s case is based on that reservation. 


3 The natural gas stream is a mixture of hydrocarbons, all of which can 
be liquified at differing temperatures and pressures. Some condense more 
easily (in part through the reduction in temperature as the gas is brought 
up from the reservoir) and are removed from the stream by simple mechanical 
separation, This separation occurs where it facilitates transmission of the 
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Two different rates relate to this transaction. Prior to 
Jupiter’s 1966 settlement Union was to pay Jupiter 4 cents 
per Mef for the first 62,500 Mef handled daily and 3 cents 
per Mef for additional volumes. This averaged out to 
about 3.4 cents per Mcf. Under the Jupiter _settlement, Wy > 


Jupiter’s charge for transporting the gas sold by Union to = , 
Tennessee was reduced to one cent. 

“The second rate is that for Union’s sale to Tennessee. 
Prior to Pure’s settlement in 1962, it charged Tennes- 
see at a flat price of 21.333 cents per Mef. This rate had 
been suspended in 1958, and was being collected subject to 
refund. Tennessee received none of the condensate or 
liquefiable hydrocarbons removed from the stream and 
stored for Pure’s benefit. 

' As part of its settlement offer, Pure proposed a two- 
part rate to Tennessee on the Rollover Field sale to 
consist of a flat charge (initially 16.75 cents per Mef) plus 
reimbursement for the actual payments by Pure to J 

for transportation (R. 2041). It also agreed to reflect 
any change in the applicable Jupiter transportation 
‘charge in its rate to Tennessee (R. 2555). The Commis-— 
sion approved the proffered settlement (Pure Ow Com- 
pany, et al., 2 3)). in doing so it stated 
(Id. at 891) its understanding that Pure proposed to be 
‘reimbursed for the gas transportation cost: 


* * * It proposes a settlement rate of 16.75¢ per Mef, 
plus reimbursement of the charges Pure has to pay for 


transportation, Pure has agreed to charge only that 
amount it actually has to pay for the transportation of 


' gas stream or where the heavier hydrocarbons can be sold more profitably as 
liquids than as part of the gas stream. This class of substances is known as 
‘<eondensate’’. Other lighter hydrocarbons must be removed by more 

' sophisticated processing operations such as that carried on in Phillips’ Lake 

"arthur plant. Depending on costs, prices, and the hydrocarbon mix within 
the stream it may happen that ‘¢eondensates’? are left in the stream for 

_ separation at a nearby extraction plant along with lighter hydrocarbons. Or, 

' a stream may be so dry that extraction is profitable only after the cumulation 
of a huge stream in plants far away from the producing field. Whether and 

' when the constituents of a natural gas stream are turned into liquids depends 
on temperature and pressure, the mix of constituents, and economic considera- 
tions. Furthermore, these factors are variable over time and at times some 
factors are unknown. 


Soon thereafter Union filed an amendment to its rate sched- 
ule, in compliance with the settlement (R. 1980-1984). See, 
infra, p. 29. 

The Phillips-Kerr-McGee operation. The gas produced 
by Phillips-Kerr-McGee has, since 1953, been sold to Jupiter 
at the lease and resold to Tennessee on shore. Jupiter 
receives a ‘‘spread’’ representing the difference between 
what it pays the producers and what it collects from Ten- 
nessee. 

As in the case of Union, condensate is removed at the 
lease by the producers’ own equipment, measured, and re- 
stored to the gas stream. Jupiter transports the entire 
stream to shore, removes the condensate again and rede- 
livers it to Phillips-Kerr-McGee. The rest of the stream 
travels to Phillips’ processing plant for removal of lighter 
liquefiable hydrocarbons, and the residue is turned over to 
Tennessee. Under a separate contract Jupiter receives 30 
percent of the proceeds from the hydrocarbons extracted 
at the Phillips plant. 

The Jupiter-Phillips-Kerr-McGee contract provided that 
Jupiter would retain a somewhat variable proportion of 
the price collected from Tennessee under its contract with 
Jupiter (averaging 2.4 cents) and transmit the rest to the 
producers as payment for the gas. (R. 1441-1444). In 
Opinion No. 470 (Phillips Petroleum Co., et al., 34 FPC 
486 (1965)) the Commission reduced Phillips-Kerr-McGee’s 
rate to 18.5 cents from the then average price of 18.933 
cents tax plus reimbursement it was receiving. It corre- 
spondingly amended Jupiter’s temporary certificate in 
Opinion 470 to prescribe a total rate of 20.9 cents (in lieu 
of the contract rate of 21.333 cents plus tax reimburse- 
ment), on the grounds that (1) if, as Jupiter then con- 
tended, its entire transportation operations were nonjuris- 
dictional, it was entitled by contract to no more than 2.4 
cents per Mef spread, and (2) if its operations were juris- 
dictional, the record justified no more than 2.4 cents. (At 
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this point Jupiter’s rate case, from which the present case 
arises, was already pending, and the Commission expected 
therein to set a just and reasonable rate for Jupiter’s serv- 
ices.) Jupiter initiated, and later abandoned, an appeal 
from Opinion No. 470. 

| The Jupiter rate investigation and settlement.—In De- 
eember, 1962, the Commission began a Section 5(a) rate 
proceeding against Jupiter. R. 2625-2628, 28 FPC 942 
(1962). After various delays, including efforts by Jupiter 
to obtain injunctions in the courts against the proceeding 
and to persuade the Commission to terminate the case, 
the examiner issued his initial decision (R. 3126-3188, 35 
FPC 1095) finding .632 cent per Mef to be a just and reason- 
able rate for all of Jupiter’s services, including those it now 
claims are nonjurisdictional. 

' Before the Commission could act on exceptions to this 
decision, Jupiter proposed a settlement under which it 
would have received 1.25 cents per Mef for the transporta- 
tion of the gas sold to Tennessee. Noting that its contracts 
with the producers did not provide separate charges for 
the several services rendered by it, Jupiter stated ‘‘that an 
equitable resolution of this case requires either a reforma- 
tion of its various contract[s] with the Rollover Field 
producers (Pure, Phillips and Kerr McGee) to require 
those producers to pay Jupiter, or Commission permission 
for Jupiter to retain, charges for the gathering of natural 
gas, and for the services Jupiter renders in gathering, 
separating and storing those producers’ condensate and 
other liquids’’ (R. 3336, 3338). It also said that ‘‘with 
appropriate revisions of its contracts, or with Commission 
consent, the charge for the jurisdictional deliveries of gas 
made by Jupiter can be reduced to a level of 1.25 cents per 
Mef, with Pure, Phillips and Kerr McGee paying reason- 
able charges for Jupiter’s services related to their liquids’’ 
(R. 3338). 

Specifically, it offered, with respect to the service to 
Pure (Union), to agree to a total contract price of 1.75 
cents per Mef (in lieu of the then contract price of 3.4 
cents), with a provision that 1.25 cents of this ‘“‘be an im- 
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puted charge’’ for gathering natural gas delivered to Ten- 
nessee (R. 3345-3346). With respect to the Phillips-Kerr- 
McGee gas, it proposed to reduce the existing contract price 
of 22.8333 cents to 19.75 cents ‘‘with the provision that 
Jupiter will make upward or downward revisions in that 
price whenever, and in the amount that, the Phillips-Kerr- 
McGee price is permitted or required by the Commission 
to be increased or decreased above or below the 18.5 cents 
per Mef price established in Opinion No. 470” (R. 3346). 
It proposed that Phillips and Kerr-McGee should agree to 
revise their contracts to permit Jupiter to credit against 
the 18.5 cents gas sale price an amount of 0.25 cents per 
Mef for the ‘‘service of gathering and separating Phillips- 
Kerr-MeGee’s condensate’? (R. 3346-3347). In the event 
the producers were not willing to agree to any revisions in 
their contracts, Jupiter offered to make its filings so long 
as they were accepted with the understanding they were 
not ‘‘intended to affect or invalidate Jupiter’s contractual 
rights to payment for services to those producers which 
are not subject to Commission jurisdiction’’ (R. 3347). 
After various objections from each of the producers and 
the distributor interveners, Jupiter amended its offer of 
settlement (R. 3370-3386). It now proposed: (1) a 1.0 
cent charge ‘‘for transporting natural gas’’ for Union and 
(2) a *‘contractual sale price’’ to Tennessee of 19.5 cents, 
variable only if and ‘‘to the extent that a valid action by 
the Federal Power Commission authorizes a price for gas 
sold by Phillips-Kerr-McGee to Jupiter at a level different 
from 18.5 cents per Mef’’ (R. 3371-3372). is as 
_again with the understanding that Jupiter was not waiv- 
“ing its Tights to the collection of compensation for other 
services from all the producers concerned. (R. 39371- 
3373). Union and Phillips-Kerr-MeGee both raised ob- 
jections to the settlement (R. 3352-3356, 3357-3358, 
3397-3398, 3400-3402) but the Commission approved it 
(R. 3405, 35 FPC 1091). Phillips: Kerr McGee’s—ob-— 
jection had been that their firm 18.5 cent rate should not 
be reduced, and that they had contracted for the additional 
services to be performed free of charge. The Commission 
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‘said of the contract reformation issue (R. 3409, 35 FPC 
1091, 1094) : 


Jupiter’s reservation of claimed rights with respect 
to the collection from Union ud Phillips-Kerr-MeGee 
of compensation for tran: 


e t point does. _ 
not present any issue to re renee at this time. 
Any vontractarrangements Fupiter makes with the 


: ren ey are appropriately submitted to this Com- 
___mission. 


Phillips-Kerr-MeGee requested rehearing, complaining that 
this statement implied the existence of arrangements still 
open for negotiation. In denying rehearing, the Com- 
mission made it clear that it had not meant to indicate 
either that further negotiations were necessarily possible 
or that they were required; and that it had simply said 
that it was ‘‘not now determining the claimed rights of 
any party on this matter.’”’ (R. 3430, 36 FPC at 495- 
496). Neither Jupiter nor any of the producers petitioned 
for review of the order approving the settlement. On July 
13, 1966, Jupiter forwarded new rate schedules in com- 
pliance with the order. (R. 3410.1, 3410.2). 

Transactions since the Jupiter settlement—Following 
the settlement, Jupiter did not immediately seek to reform 
its contract with Union in accordance with its settlement 
reservation ; rather it simply began billing Union separately 
1 cent for tr t e gas sold to Tennessee and 2.4 
“eents for Giher semvises “Walon aofieed ese ee 
rates and, after-its-offer to amend the contract to specify 
a single rate of 1 cent had been rejected, it was billed for, 
and paid, a single rate of 3.4 cents. This it sought to pass 

\on in toto ToTOMNESSee taking the Position that its own 
1962 settlement had required Tennesse 
all of the charges it paid Jupiter. After a short time 
Tennessee declined to pay more than the base price for the 
gas, on the ground that it was required to repay only a 
1-cent transportation charge. In view of Tennessee’s ac- 
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tion, Union stopped all payments to Jupiter. And starting 
in July 1967 j«7%aSed paying Phillips-Kerr-McGee 18.5 
cents (as it had done before the settlement) and tendered 
17.1 cents instead, claiming that the 1.4 cent difference 
resulted from the reduction in Jupiter’s rate to Tennessee 
as agreed to in the settlement. 

Jupiter took both of these disputes to court. It sued 
Phillips and Kerr-McGee in an Illinois state court (R. 
3553-3559) to recover amounts paid in excess of 17.1 cents 
between the date of its settlement and July 1967 and also 
seeking a declaration as to its contract rights. Jupiter 
sued Union in the United States District Court for the 
Northern District of Mlinois (R. 3613-3618). In its action 
against Phillips-Kerr-McGee it contended that it owed 
these producers only 17.1 cents, rather than the certificated 
price of 18.5 cents. It asserted that its contract rights 
against the producers were unimpaired by the settlement, 
since all sums due it under the contracts (aside from the 
1 cent authorized in the settlement) should be deemed com- 
pensation for the services relating to condensate and lique- 
fiable hydrocarboms. Tilips-Kerr-McGee movec to dis- 
miss or stay the action (R. 3560-3564), contending that the 
Commission had primary jurisdiction. These motions were 
denied. While the Illinois court granted the motion sought 
by Phillips-Kerr-MeGee directing Jupiter to pay 17.1 cents 
without insisting on an endorsement that this represented 
the full amount due, it denied without explanation a re- 
quest that the 1.4 cents in dispute and being held by Jupiter 
be placed in escrow (R. 3711).* 

In its District Court suit against Union, Jupiter argued 
that it was still entitled to 3.4 cents per Mef. Union 
brought in Tennessee as a third party defendant (R. 3619- 
3626) and Tennessee, with Union’s acquiescence, success- 
fully moved (R. 3627-3637) for suspension of the suit pend- 
ing resolution of the dispute by the Commission (R. 3722- 


4 We are advised that Jupiter resisted this request on grounds having nothing 
to do with the merits, Counsel for Phillips-Kerr-MeGee have informed us 
that they will reproduce Jupiter’s opposing memorandum as part of their 
brief here. 
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3725), asserting that the Commission had primary jurisdic- 
tion as to some of the matters in issue. 
Phillips-Kerr-MceGee (R. 3944-3549, 3571-3574) and Ten- 
nessee (R. 3440-3448, 3610-3612, 3638-3639) filed motions 
with the Commission requesting it to enforce its orders 
against Jupiter (and Union, in Tennessee’s petition). 
Issuance of the Orders Under Review.—In response to 
these petitions, the Commission issued a declaratory order 
on April 3, 1968 (R. 3728-3739). It held that Union, since 


May 15, 1966, was and had been required to pay Jupiter 
1.0 cent per Mef and authori ¢ Ss 


more than 1.0 cent over and above its base rate. As to 
Phillips-Kerr-MeGee, the April 3 order held that Jupiter 
was and had been required to pay their prescribed certifi- 
cate rates of 18.5 cents (since August 11, 1965) and could 
charge Tennessee 19.5 cents for the gas concerned, this au- 
thorization dating from May 15, : e Commission 


made it clear that it was not concerned with compensation 


for services other than the transportation of that part of 
the gas stream delivered to Tennessee (R. 3735) : 


We do not believe any public interest objective would 
be achieved by our attempting to resolve such con- 
tractual issues. This is an area in which we possess 
no special expertise which would be applicable in any 
subsequent judicial proceedings. * * * Moreover, in 
the present situation any judicial remedy available to 
Jupiter may well be a matter of equity rather than of 
law. It is, we believe, sufficient here to note that, under 


Tal Sas 
err-) : 


Or Loc 2 
i | sist_of_condensates_an 
| guently extracte 
| liquids. * *°* "THIS mea 
—“Wetermimned that Jupiter was contractually entitled to 
reimbursement for the transportation services it pro- 
vides for Phillips-Kerr-McGee, it would not be en- 
titled to payment therefor unless and until it secures 
a certificate for such transportation at an appropriate 


Tate 
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The Commission also recognized that, in addition to reim- 
bursement for the jurisdictional transportation of conden- 
sate and liquefiable hydrocarbons, Jupiter claimed entitle- 
ment to reimbursement for some nonjurisdictional serv- 
ices. But it made clear that, irrespective of the eventual 
resolution of these claims (R. 3739): 


Jupiter is, and since August 11, 1965, has been, obli- 
gated to pay Phillips-Kerr-MeGee the latter’s pre- 
scribed certificate rate of 18.5¢ per Mef under Phillips’ 
FPC Gas Rate Schedule No. 329 and Kerr-McGee’s 
FPC Gas Rate Schedule No. 56, respectively. 


On May 24, 1968, the Commission denied the rehearing 
sought by Jupiter and Union (R. 3821-3824). With respect 
to Jupiter’s set-off claim, the Commission held (R. 3823) 
that any payments that might be due for alleged non- 
jurisdictional revenues ‘‘may not be commingled or con- 
fused with the amounts due for jurisdictional services in 
Jupiter’s accounts.’? The Commission also reiterated its 
jurisdiction over the transportation of the entire gas 
stream and pointed out that ‘‘the major function which 
Jupiter was to perform under the contracts was the trans- 
portation of gas from the offshore platforms * * * to the 
Tennessee pipeline, and that the vast bulk (if not all) of 
the rates * * * was intended to serve as recompense for 
that service.”? (R. 3822). Union’s arguments on rehear- 
ing were repetitions of its earlier insistence on reimburse- 
ment for all Jupiter’s charges and its nonparty status in 
the Jupiter settlement. These were rejected (R. 3823-3824). 

On July 1, 1968, Phillips-Kerr-McGee filed a motion com- 
plaining that Jupiter was continuing to offer it only 17.1 
cents, rather than the 18.5 cents prescribed (R. 3825-3832). 
This motion was renewed on October 16, 1968 (R. 3841- 
3852). In response to these motions, the Commission issued 
an order on December 13, 1968, which is under review in 
No. 22693.5 That order (one Commissioner dissenting) 
after noting that ‘‘it seems plain that no more explicit 


5 Union’s petition for review is not concerned with this order. 
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_ order could be directed to Jupiter than those previously 
addressed to it’? (R. 3871), held that 


* * * the only satisfactory method by which the in- 
tegrity of our order can be maintained, pending the 
resolution of the proceeding to review our order of 
April 3, 1968, is an order directed to Tennessee as well 
as Jupiter. 


' Thus the Commission ordered Tennessee to pay 18.5 cents 
directly to Phillips-Kerr-MeGee on Jupiter’s account, and 
| 1.0 cent to Jupiter. Jupiter was also directed to pay over to 
the producers the difference between the sums it had paid 
for gas since the 1966 settlement order and the price of 
| that gas at 18.5 cents per Mcf. The Commission noted that 
it would stay this order, if this Court determined that a 
stay of the April 3, 1968, order were appropriate. Jupiter’s 

| subsequent request for such a stay Is Court. 
Jupiter apphed for rehearing of this order contending, 
inter alia, the Phillips-Kerr-McGee motions requesting the 
Commission to take enforcement steps had been denied 
_ automatically under the Commission’s regulations because 
' they had not been acted on within thirty days; that the 
_ Commission could not control the ‘‘spread’’ retained by 
| Jupiter on the gas bought from Phillips-Kerr-McGee and 
| sold to Tennessee; and that the Commission had no power 
| to ‘‘modify’’ the April 3 order as to which a review pro- 
ceeding was pending in this Court. Tennessee sought a 
clarification of some aspects of the December 13 order. On 
January 22, 1969, the Commission denied Jupiter’s applica- 
| tion for rehearing and also discussed the matters raised 
_ by Tennessee (R. 3903-3910). As to Jupiter’s claims noted 
_ above, the Commission stated that its regulations did not 
| provide for automatic denial of motions of the type made by 
Phillips-Kerr-McGee after 30 days, noting that the section 
_ Jupiter referred to ‘‘by its terms, refers only to motions 
| made during hearings, not after the entire matter has 
been submitted to the Commission’’ (R. 3905). As to the 
| ‘spread’? contention, which it had unsuccessfully advanced 
before, the Commission observed (R. 3905) ‘‘that the con- 
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tract between Jupiter and Phillips-Kerr-McGee is on file 
with this Commission as the contractual support for Phil- 
lips-Kerr-MeGee’s rate schedule covering the rate of nat- 
ural gas to Jupiter and is subject to our jurisdiction as such. 
Jupiter may not evade its obligation to pay the filed rate by 
offsetting other contract claims against such jurisdictional 
rates.”? The Commission rejected as baseless the claim 
that the December 13 order modified the earlier orders, 
noting (R. 3906) that it ‘‘merely enforced the certificate 
order of August 11, 1965 [prescribing the Phillips-Kerr- 
Meee 18.5 cent rate] and the settlement order of June 28, 
1966, as clarified by the order of April 3, 1968. No con- 
clusions reached by the April 3 order were modified, nor 
were any responsibilities imposed thereby varied.’’ 


ARGUMENT 


I. THE COMMISSION’S DETERMINATION OF JUPITER'S PAY- 
MENT OBLIGATION FOR GAS PURCHASED FROM PHIL- 
LIPS-KERR-McGEE AND THE REQUIREMENTS FOR COM- 
PLIANCE ARE SOUND 

A. The Commission’s Refusal To Permit Jupiter’s Claimed Set- 
off Against the Phillips-Kerr-McGee Prescribed Rate of 
18.5 Cents Is Well Founded 


Jupiter’s first argument is that, contrary to the Com- 
mission’s orders, it may deduct (as it has done in the 
past) amounts it asserts are due it for transportation and 
other services with respect to condensates and liquefiable 
hydrocarbons from the 18.5 cent rate legally in effect for 
Phillips-Kerr-MeGee gas sales to it. The Commission’s 
conclusion that such a set-off was improper was fully 
justified. 

Since the Commission’s Opinion 470, which dealt with 
the Phillips-Kerr-McGee rate to Jupiter, was issued in 
1965, supra, p. 6, 18.5 cents has been the legally pre- 
scribed rate to be collected by Phillips-Kerr-McGee from 
Juniter for the gas sold to it. From the time of that 
opinion until after the settlement of Jupiter’s rates was 
anproved in 1966, Jupiter paid Phillips-Kerr-McGee 18.5 
eents for the gas purchased. In its initial offer of settle- 
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ment in 1966, it plainly recognized this as the proper price, 
stating (R. 3346) that the price to Tennessee it was then 
proposing would be subject to upward or downward re- 
visions in the amount that ‘‘the Phillips-Kerr-McGee price 
is permitted or required by the Commission to be in- 
creased above or below the 18.5 cent per Mef price estab- 
lished in Opinion 470.’? And in its amended offer of 
settlement it stated (R. 3372) that the 19.5-cent price it 
was proposing to charge Tennessee would be ‘‘subject to 
change only in the event and to the extent that a valid 
action by the Federal Power Commission authorizes a 
price for gas sold by Phillips-Kerr-McGee to Jupiter at 
a level different from 18.5 cents per Mef.”’ 

' After the settlement was approved, Jupiter, notwith- 
standing its express recognition in the settlement offers 
that 18.5 cents was the prescribed rate for the Phillips-Kerr- 
McGee gas rates to it until changed by Commission action, 
ceased paying Phillips-Kerr-McGee the 18.5 cent rate ap- 
plicable to its gas sales to Jupiter even though no filing 
had been made to change the Phillips-Kerr-McGee rate 
specified in Opinion 470. It is, of course, well established 
that even contractually specified rate changes cannot be- 
¢ome operative under the Natural Gas Act without the 
filing of a notice of change. See, e.g. Sunray Mid-Con- 
tinent Oil Co. v. F.P.C., 364 U.S. 137, 153 (1960) ; Episcopal 
Theological Seminary v. F.P.C., 106 AppDC 37, 42-44, 269 
F. 2d 228, 233-235, certiorari denied sub nom. Pan Amer- 
ican Petroleum Corp. v. F.P.C., 361 U.S. 895 (1959); Bel 
Oil Corp. v. F.P.C., 255 F. 2d 548, 554 (CA5), certiorari 
denied, 358 U.S. 804 (1958); Mississippi Power & Light 
Co. v. Memphis Natural Gas Co., 162 F. 2d 388 (CA5), 
certiorari denied, 332 U.S. 770 (1947). 

' Without ever seeking to compel Phillips-Kerr-McGee to 
change the 18.5 cent rate for its gas sales, Jupiter simply 
set off 1.4 cents per Mef, which it claims represents the 
amount the producers are contractually obligated to pay 
it for transportation and other services performed for 
them. These contractual claims of Jupiter are in issue 
in the Illinois State courts. Whatever their validity, the 
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Commission’s disapproval of Jupiter’s disregard of the 
prescribed rate is fully consonant with the well-established 
principle that a prescribed or otherwise legally filed rate 
must, as a matter of law, be observed by all parties. See 
Montana-Dakota Utilities Co. v. Northwestern Public Serv- 
ice Co., 341 U.S. 246, 251 (1951); Louisville & Nashville 
R. R. v. Central Iron & Coal Co., 265 U.S. 59 (1924); 
Armour Packing Co. v. United States, 209 U.S. 56 (1908) ; 
United States v. Associated Air Transport, Inc., 275 F. 2d 
897 (CA5, 1960) and cases cited therein. This remains 
true whether or not the parties have other contractual 
rights and duties toward one another, or if there are as- 
serted to be equitable considerations against payment of 
the full rate. Baldwin v. Scott County Milling Co., 307 
U.S. 478 (1939).° 

A particularly apposite case is Northeast Airlines, Inc. v. 
C.A.B., 345 F. 2d 662 (CA1, 1965). Northeast unsuccess- 
fully sought CAB sanction for an arrangement whereby it 
would set off against debts to equipment suppliers trans- 
portation (at tariff rates) performed for these creditors. 
It argued on review that the cancellation of these debts was 
equivalent to payment in cash for the transportation, but 
the court held, relying on Louisville & Nashville R.R. v. 
Mottley, 219 U.S. 467 (1911) and Chicago, I. & L. Ry. Co. 
v. United States, 219 U.S. 486 (1911), that transportation 
could not be rendered otherwise than for cash payment 
at the filed rate. 

The soundness of the Commission’s position is em- 
phasized by the fact that the amounts assertedly owed 
Jupiter, to the extent that they exist at all, are completely 


6 We recognize that a legally filed rate may be retrospectively changed if 
it was subject to certain contingencies. Thus, where the rate charged has 
been based on a state minimum price later invalidated, ab initio, the differ- 
ence between the state minimum price and the lower contract rate could be 
recouped by the purchaser (¢.9., Pan American Petroleum Corp. Vv. Kansas- 
Nebraska Natural Gas Co., 297 F. 2d 561 (CAS), certiorari denied, 370 
U.S. 937 (1962)). Similarly, if a contract rate permits recovery from the 
purchaser of certain taxes later found invalid the filed rate would be adjusted 
retrospectively to the date from which the invalidity was determined. But 
this possibility of retrospective adjustment provides no basis for not paying 
in the first instance the rate on file. 
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speculative. Jupiter claims as compensation for assertedly 
non-jurisdictional services the entire 14 cent contractual 
excess over the 1.0 cent allowance prescribed by the Com- 
‘mission for transportation of gas. Leaving aside the ques- 
tion whether transportation of condensates is jurisdic- 
‘tional, as the Commission has found (in which event Jupiter 
‘must secure a certificate from the Commission before it 
can lawfully charge any fee authorized by the contract 
‘for such transportation), it seems highly unlikely that a 
court would award Jupiter 1.4 times as much money for 
these relatively minor services as for the major func- 
tion it performs, 7.e., transportation of gas to Tennessee’s 
pipeline. Of the gas stream passing through Jupiter’s 
‘pipeline from Phillips-Kerr-McGee’s wells, only some 5 
‘percent at most, and possibly no more than 1.5 percent, 
‘would fall into this allegedly non-jurisdictional category 
(R. 1236, 3735). Jupiter itself, in proposing the settle- 
‘ment, recognized that it would be able to collect no more 
ithan the Commission allowed it as ‘‘spread’’ without a 
reformation of its contract to allow separate recovery for 
the allegedly non-jurisdictional activities (R. 3338, 3343). 
Thus, in its original offer to settle its rate case it proposed 
ia reformation of its contracts with the producers to per- 
‘mit it to receive 0.25 cent per Mcf for the services it 
‘states are nonjurisdictional, while receiving 1.25 cents for 
‘the transportation of gas sold to Tennessee (R. 3346-3347). 
The litigation in progress in the Illinois court certainly 
compelled no different conclusion. The Commission’s or- 
ders in no way limit the power of the Illinois court to 
‘dispose of the questions within its jurisdiction. An order 
‘by that court holding Phillips-Kerr-McGee contractually 
‘bound to pay a certain amount for these services can exist 
| side-by-side with a Commission order to Jupiter to pay 
‘the filed rate for gas. That the theoretical net effect of 
‘such a situation could be to reduce Jupiter’s total pay- 
meuts to Phillips-Kerr-MeGee somewhat does not justify 
a departure from the filed rate, which would remain 18.5 
'eents regardless of the outcome of the Illinois litigation. 
Nor does the fact that the Illinois court has denied the 
| Phillips-Kerr-McGee request to order Jupiter to place the 
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disputed 1.4 cents into an escrow account support Jupiter’s 
claim that such action constituted a decision by that court 
on the merits of the present controversy. That denial, 
issued without opinion on a preliminary motion (R. 3838), 
cannot be reasonably presumed to represent more than 
a judgment that such a remedy was not necessary to pro- 
tect Phillips and Kerr-McGee pending the conclusion of 
the contract litigation. Indeed, Jupiter in opposing the 
escrow request simply argued that such a requirement was 
not authorized as a condition for bringing suit. See, 
supra, p. 10, n.4. It is impossible to infer from the court’s 
action any judgment that Jupiter had a better right to 
possession of the fund than Phillips-Kerr-McGee. Nor 
did the order of the Illinois court determine whether or 
not Jupiter was to pay the filed rate, a question properly 
within the competence of the Commission rather than of 
a state court in which the controversy was solely one of 
contract rights. The filed rate doctrine, so far as we can 
ascertain, was not even presented in the papers relating 
to the escrow request." 

Jupiter’s reliance on United Gas Pipe Line Co. v. Mobile 
Gas Service Corp., 350 U.S. 332 (1956), is also misplaced. 
It contends that under that case the Commission ‘‘can- 
not order that the contractual rate must be increased, 
[sie] without the consent of both parties to the contract.”’ 
(Br. p. 21.) But the underlying assumption of this argu- 
ment that Phillips-Kerr-McGee have no contractual right 
to charge 18.5 cents for the gas they sold Jupiter for re- 
sale to Tennessee is, as found by the Commission, unsound 
and not open to Jupiter here. The Commission in Opinion 
No. 470 in 1965 expressly held Phillips and Kerr-McGee 


7 Jupiter’s own quotation from Southern Pacific R.R. Co. v. United States, 
168 U.S. 1 (1897) (Jupiter’s Br. pp. 19-20) sufficiently disposes of its argu- 
ment that the Commission is barred by res judicata: ‘‘The general principle 
* * * is that a right, question or fact distinctly put in issue and directly 
determined by a court of competent jurisdiction, as a ground of recovery, 
cannot be disputed in a subsequent suit between the same parties or their 
privies * * *.’? [Emphasis added.] Plainly, the Commission, not being 2 
party in the Illinois case, is not barred from reaching a different decision on 
a public law question not even in issue in the state court. 
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were authorized ‘‘to receive 18.5 cents for their Rollover 
sales to Jupiter’? (34 FPC at 489); the 2.4 cents per Mef 
' additional Jupiter was there authorized to charge for the 
gas it resold to Tennessee was solely pending resolution 
of the proper transportation charge in the Section 5(a) 
_ proceeding then in progress to fix the just and reasonable 
rate for Jupiter’s sale to Tennessee. Jupiter, having sub- 
sequently agreed in the settlement of the Section 5(a) pro- 
‘ceding that this charge should be 1 cent (so that its charge 
to Tennessee would be 19.5 cents per Mef so long as it 
was paying 18.5 cents for the gas) cannot now contend 
that this settlement affected Phillips-Kerr-McGee’s con- 
‘tractual rights to secure 18.5 cents per Mef for their gas.° 


B. The Commission’s Order of December 13, 1968, Provided an 
Appropriate Means of Enforcing Jupiter’s Previously De- 
termined Obligations To Pay Phillips-Kerr-McGee 18.5 
Cents 


Notwithstanding the plain language of the Commission’s 
April 3, 1968, and May 24, 1968, orders (1) that Jupiter 


has, since August 11, 1965, been obligated to pay Phillips 
‘and Kerr-MeGee their prescribed certificate rate of 18.5 


8 Jupiter’s recognition at the time of settlement that Phillips-Kerr-McGee 

‘would continue to be entitled to 18.5 cents was fully consistent with the filed 
‘contracts, The Phillips and Kerr-McGee contracts with Jupiter which are 
filed as Commission rate schedules, specify (e¢.g-, R. 1539-1541) that the 
‘price for gas delivered to Jupiter (the successor to ‘‘Marine’’ which is 
referred to in the contract) will be equal to the price per Mef ‘‘provided to 
be paid’’ by Tennessee (assignee of Niagara which is referred to in the 
' contract) ‘‘regardless of whether or not such price is actually paid,’’ less 
an amount based on the volumes purchased. This contractual spread, as 
noted previously, had amounted to about 2.4 cents per Mef before the 
settlement order. The contract price under the Jupiter-Tennessce contract 
remains 22.8333 cents per Mef although the Commission, pursuant to Opinion 
' 470, issued Jupiter a temporary certificate permitting a charge of no 
more than 20.9 cents and under the settlement limited the price to 19,5 
‘cents. Thus, prior to the settlement Phillips and Kerr-MecGee had a con- 
‘tract basis for charging 20.4333 cents (R. 1602), although the Commission, 
' under its certificate authority, permitted a price of only 18.5 cents in Opinion 
: 470. Jupiter states (Br. p. 6) that this contract spread of 2.4 cents is to be 
subtracted from the amount it ‘‘receives’’ from Tennessee, 7.¢., 19.5 cents. 
' But the contract on file with the Commission does not, as we have noted, so 
| specify. Moreover, as the examiner noted in his decision leading up to the 
i settlement (R. 3169, 35 FPC at 1121-1122), the contract provides that if 
| the spread is reduced, the price to the producers shall be increased by the 
amount of the reduction (R. 1582-1583). 
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cents per Mef and (2) that other claims could not be offset 
against or commingled with such amounts (R. 3739, 3823), 
Jupiter, while not seeking a stay of these orders, con- 
tinued to withhold 1.4 cents per Mef in its payments to the 
producers. Thereafter, upon the motion of Phillips and 
Kerr-McGee, the Commission, in order to protect the in- 
tegrity of its earlier orders, adopted temporary procedures 
to assure compliance. It directed Tennessee, to whom 
the Phillips-Kerr-McGee gas sold to Jupiter was resold, 
prospectively to pay 18.5 cents per Mef directly to the 
producers on Jupiter’s account, while paying one cent to 
Jupiter directly.’ 

Jupiter’s claims (Br. pp. 24-28) that these requirements 
improperly modified existing contractual obligations are 
without substance. Initially, it argues that this order in- 
creases its contract price to the producers from 17 cents to 
18.5 cents. But on its face the Commission’s December 13 
order merely implements the earlier order of April 3 
and May 24, which as discussed, supra, pp. 11-12, had de- 
clared that the legal filed rate of the producers for gas 
sold to Jupiter was 18.5 cents. Whatever the validity of 
the Commission’s action there, the December 13 order did 
not make any change in this respect. 

Jupiter, stating (Br. p. 24) that the December 13 order 
requires Tennessee to purchase directly from Phillips and 
Kerr-McGee, makes the unfounded claim that this action 
violates the ‘‘filed rate’? doctrine. Both halves of this 
proposition are in error; the action taken was the only way 
by which the ‘‘filed rate’’ doctrine could be enforced. In 
fact, the Commission’s December 13 order has not directed 
Tennessee to purchase directly from Phillips-Kerr-McGee. 
Rather, the Commission merely adopted a temporary pro- 
cedure whereby Tennessee, in view of Jupiter’s complete 
disregard of the Commission’s earlier directive, pays 
Phillips-Kerr-McGee their filed rate on ‘“‘Jupiter’s ac- 
count’? (R. 3876). This plus the one cent per Mcf to be 


9The Commission also specified that Jupiter must, for the past period, 
pay to Phillips and Kerr-McGee the difference between the 18.5 cent filed 
rate and the lower price paid as a result of Jupiter’s unauthorized set-off. 
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paid directly to Jupiter by Tennessee results in a pay- 
| ment to Jupiter (or its account) of the full 19.5 cents 
| specified in its rate on file with the Commission. Thus, 
_ both Jupiter and Phillips-Kerr-McGee receive their filed 
rates. 

Jupiter’s further contention (Br. pp. 27-28) that the 
| Commission’s method of enforcing its April 3 order (which 
_ had not been stayed) was invalid because the Commission 
might have sought an order requiring compliance in a 
_ United States District Court pursuant to Section 20 of the 
Natural Gas Act is palpably unsound.” Section 20, to be 
| sure, permits the Commission to seek judicial assistance in 
' enforcing its orders and the provisions of the Act where its 
| Own power over the necessary parties is incapable of 
achieving proper compliance. But neither the language 
_ nor purpose of the Act even suggests that Section 20 is 
intended to be an exclusive means of achieving compliance 
_ or to restrict the Commission’s authority under Section 
| 16 to ‘‘issue * * * such orders * * * as it may find neces- 
sary or appropriate to carry out the provisions’’ of the 
_ Act, which has been broadly construed to permit practical 
and effective administration of the Gas and Power Acts. 
See, eg., F.P.C. v. Tennessee Gas Transmission Co., 371 
US. 145, 154-155 (1962); F.P.C. v. Texaco Inc., 377 U.S. 
| 33 (1964) ; Permian Basin Area Rates Cases, 390 U.S. 747, 
776, 780, 797 (1968); Niagara Mohawk Power Corp. v. 
| F.P.C., 126 AppDC 376, 379 F. 2d 153 (1967) ; Public Serv- 
ace Commission of New York v. F.P.C., 117 AppDC 195, 
327 F. 2d 893 (1964). In the Niagara Mohawk case, this 
Court in affirming the Commission’s authority to back- 
_ date licenses for hydroelectric projects, discussed Section 
309 of the Power Act, 16 U.S.C. 825h, which is parallel to 
_ Section 16 of the Gas Act, at some length, explaining, inter 
alia, 126 AppDC at 381, 382, 379 F. 2d at 158-159: 


** * While such ‘‘necessary or appropriate’’ provi- 
sions do not have the same majesty and breadth in 


10 Section 20(a) (infra, p. 44), provides that the Commission ‘‘may in 
its discretion bring an action’’ to obtain compliance with the Act or Com- 
mission orders. 
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statutes as in a constitution, there is no dearth of de- 
cisions making clear that they are not restricted to 
procedural minutiae, and that they authorize an 
agency to use means of regulation not spelled out in 
detail, provided the agency’s action conforms with the 
purposes and policies of Congress and does not contra- 
vene any terms of the Act. 
a” * + * * 

Finally, we observe that the breadth of agency dis- 
cretion is, if anything, at zenith when the action as- 
sailed relates primarily not to the issue of ascertain- 
ing whether conduct violates the statute, or regula- 
tions, but rather to the fashioning of policies, remedies 
and sanctions, including enforcement and voluntary 
compliance programs in order to arrive at maximum 
effectuation of Congressional objectives * * * [foot- 
note omitted]. 


In the present case, the remedy fashioned by the Commis- 
sion was particularly appropriate since the 1966 settlement 
being enforced had made it clear that Jupiter was intended 
to charge Tennessee only one cent more than it paid 
Phillips-Kerr-MeGee for the gas purchased. Since all 
the parties to the transaction are natural gas companies 
within the Commission’s jurisdiction and parties to the 
proceeding, the Commission was capable of fashioning a 
remedy that was likely to lead to prompt compliance with 
the provisions of the Act. 

Jupiter also contends (Br. pp. 46-47) that the December 
13 order improperly modified the orders of April 3 and 
May 24, because this Court had already acquired ex- 
elusive jurisdiction ‘‘to affirm, modify, or set aside”’ 
those orders by virtue of the filing of the record. This 
claim, as the Commission noted in denying rehearing (R. 
3906), is misconceived ; the December 13 order does not in 
any way alter the responsibilities imposed by the April 3 
or May 24 orders. At most it specified a somewhat dif- 


111n so doing, the Commission not only took express cognizance of the 
review proceedings pending as to the April 3 and May 24 orders but provided 
for a temporary stay of its enforcing order if Jupiter sought a stay of the 
earlier orders (R. 3876-3877). The stay thereafter sought from this Court 
was denied. 
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ferent method of enforcing the responsibilities arising 
from Opinion No. 470 and the 1966 Jupiter settlement. 
Thus it is plain that (absent a stay, which has been re- 
quested and denied in this case) the Commission at no 
time lost its authority to implement such orders though . 
it could not alter their substance. See Dyer v. S.E.C., 289 
F’. 2d 242 (CA8, 1961). 


II. THE COMMISSION’S RULING THAT TENNESSEE WAS TO 
COMPENSATE UNION ONLY FOR SUCH CHARGES BY 
JUPITER AS WERE ATTRIBUTABLE TO TRANSPORTATION 
OF GAS TO TENNESSEE WAS CORRECT 


The petition of Union presents separate issues. Union’s 
principal contention is that the Commission erred in hold- 
ing that under the 1962 Pure (now Union) settlement and 
the Pure-Union rate schedule amendment filed in compli- 
ance therewith it may collect from Tennessee only so much 
of the charges paid by Union to Jupiter as relate to trans- 
portation of gas actually sold and delivered to Tennessee. 
While those transportation charges have admittedly been 
limited to one cent since Jupiter’s 1966 settlement, Jupiter 
in its District Court action in Ilinois is claiming it is en- 
titled to an additional amount for transportation, separa- 
tion, and storage services it performs for Union with re- 
spect to that part of the gas stream not sold to Tennessee. 
The claimed amount would be about 2.4 cents per Mef 
times the total amount of gas carried by Jupiter for Union. 
Union contends that all the sums it pays, or might be re- 
quired to pay under the contract, including those for 
transportation of portions of the gas stream not reach- 
ing Tennessee and for separation and storage of conden- 
sates, should be charged to Tennessee. The Commission’s 
action in rejecting this contention was fully consistent with 
the previous contractual arrangements of the parties. 
Union also argues it should have been afforded a hearing. 


{ 
' 
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| A. The Commission Conclusion That Union’s Rate to Tennessee 


: \) Could Include Only 1 Cent for Transportation Charges Was 


Consistent With the Pure Settlement and Compliance Rate 
Filing 

In its attack on the Commission’s order, Union asserts 
(1) that the Commission ignores the Pure-Tennessee con- 
tract amendment, which it entered into to comply with the 
1962 settlement, and (2) that the Commission misinter- 
preted the settlement itself. It insists, and we do not dis- 
agree, that the 1962 contract amendment represents the 
filed rate which must be observed by both parties, until 
changed by appropriate Commission action. But these 
documents whether viewed separately or in context do not 
support Union. 

Prior to the 1962 settlement which dealt with most of 
Pure’s sales, including the one here at issue, Pure made 
its Rollover sale of gas to Tennessee at a flat contract price 
of 21.3333 cents per Mcf.2 While Pure under a separate 
contract paid Jupiter to transport this gas from its off- 
shore platform to Tennessee’s lines, the contract price to 
Tennessee was not geared to the transportation charges 
Pure paid Jupiter. 

The settlement proposed by Pure substituted a two-part 
rate for the gas sold to Tennessee, 7.e., a base price of 16.75 
cents (with provisions for later escalation) plus reim- 
bursement for the actual payments by Pure to Jupiter ‘‘for 
transportation’? (R. 2541, 2555). It was agreed that any 
reduction in the transportation charges by Jupiter would 
reduce payments by Tennessee to Pure (R. 2555). While 
nothing in the settlement agreement in terms spelled out 
that this referred to the transportation of the gas actually 
delivered to Tennessee, this was a reasonable construction 
particularly since the two-part price being agreed to was 
for a sale of gas for which Tennessee was then paying a 
flat price that could not have been justified ratewise if 
the proceeding had gone to decision on the basis of 
Union’s costs for services not related to Tennessee’s gas. 


12 The rate was being collected subject to refund. 
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This construction of ‘‘transportation’’ was precisely the 
Commission’s understanding of the Pure proposal in the 
order approving the Pure settlement in 1962. There it 
stated (R. 2613, 28 FPC at 891) : 


At the present time, Pure makes the sale [of gas] 
from Rollover directly to Tennessee onshore * * * 
It proposes a settlement rate of 16.75¢ per Mef, plus 
reimbursement of the charges Pure has to pay for 
transportation. Pure has agreed to charge only that 
amount it actually has to pay for the transportation of 
the gas onshore * * *. [Emphasis added]. 


While Union claims (Br. p. 17) that the Commission placed 
undue emphasis on this approval order, that order pro- 
vides a controlling gloss on the settlement proposal and 
plainly shows that the only transportation charge ap- 
proved by the Commission was for ‘‘the gas’’ sold to 
Tennessee. Pure did not then challenge the Commission’s 
interpretation of its settlement. 

The amended contract between Pure and Tennessee 
which Pure filed to comply with the settlement is also con- 
sistent with this reading. It provides (R. 1983-1984) that 
the ‘‘prices to be paid by Buyer to seller for all gas de- 
livered * * * shall be the sum’”’ of a flat charge per Mef 
(initially 16.75 cents per Mcf) plus 


(b) The average payment in cents per Mef paid to 
The Jupiter Corporation by The Pure Oil Company for 
gas transported, which shall be determined monthly 
by dividing the total payment made by The Pure Oil 
Company to The Jupiter Corporation by the total gas 
volume on which such payment is based computed at 

15.025 pounds per square inch absolute. In no event 
will the payment be based upon a price greater than 
four cents (4¢) per Mef for the first sixty-two thou- 
sand, five hundred (62,500) Mef per day and three 
cents (3¢) per Mef on additional volumes. [Emphasis 
added. ] 


The first sentence of the quoted provision, like the settle- 
ment offer, does not unambiguously specify that the pay- 
ment is only for the gas transported and sold to Tennessee. 
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However, this is the only possible meaning of the provision 
since the two parts of the rate schedule seek to provide a 
per Mef price for the gas sold to Tennessee. Union so 
concedes (Br. p. 16). 

Nevertheless, Union contends (Br. p. 16) that while 
Tennessee will only pay for the gas transported to it, the 
payment under the settlement and compliance rate sched- 
ile must be at the same rate per Mef that Union pays 
Jupiter even if the permissible F.P.C. rate for Jupiter’s 
gas transportation were less than Union’s overall contract 
obligation.“ In this respect, it asserts that the provision 
in the amended contract which provides that the gas trans- 
portation rate should be computed by reference to the 
‘<total payment made by The Pure Oil Company to the 
Jupiter Corporation * * * ” has reference to the total 
payment for all services rendered by Jupiter. This begs 
the basic question of ‘‘total payment”’ for what services. 
There is no basis for assuming that the price for transport- 
ing gas to Tennessee included in Union gas rate to Ten- 
nessee was to be measured by the rate for any services 
other than that applicable to Jupiter’s services in provid- 
ing this transportation. The reference to ‘‘total payment,”’ 
while perhaps ambiguous, would most reasonably apply 
to the total payment for Jupiter’s transportation of gas 
to Tennessee. Since the Jupiter transportation charge was 
then a sliding scale charge (4 cents for the specified vol- 
umes and 3 cents for additional volumes), the reason for 
not stating a specific per Mef charge is apparent. 

Union’s claim that the ‘‘total payment”’ was to be not 
only for that transportation service but also for the trans- 
portation of portions of the gas stream to Union (i.e., the 
condensate and liquefiable hydrocarbons) and the separa- 
tion of the condensates—all of which are services for which 
compensation is contemplated in the Jupiter-Union con- 


13 As noted above, the Commission in the Jupiter settlement in 1966 in 
fact prescribed a one-cent rate for Jupiter’s applicable rate schedule. 
Jupiter, contending that not all the services under its contract with Union 
are jurisdictional, has instituted suit in federal court in Illinois to permit 
it to charge its full contract rate in order to recompense it for those 
allegedly nonjurisdictional services. 
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‘tract (R. 1693-1694)—is to say the least strained. This is 
‘particularly so when viewed in light of Pure’s settlement 
offers which at most refer to Pure’s reimbursement for 
‘actual payments by Pure to Jupiter for ‘‘transportation.’’ 
This does not in terms cover the non-transportation services 
Jupiter performs for Union under their contract. Since 
‘Tennessee was plainly not to be charged for these services, 
it is incongruous to assume that Tennessee was to be, how- 
‘ever, charged for those transportation services not related 
to the gas sold to it. The much more reasonable construc- 
‘tion is that the transportation charge referred to in the 
isettlement was only that directly related to the gas sold to 
Tennessee—the gas being priced. 

Union’s reliance (Br. pp. 18-19) on the settlement offer 
language that the charges to be recouped from Tennessee 
will be ‘‘only those actually paid by Pure to Jupiter’’ or 
‘the ‘‘actual payments Pure makes to Jupiter Oil Corpora- 
‘tion for transportation’’ is similarly without substance. 
For none of these phrases imply that all payments for 
whatever Jupiter services to Pure are to be charged to 
Tennessee. As we have discussed, the context of these 
provisions supports the Commission view that only actual 
‘payments for the transportation service relating to the 
gas sold to Tennessee are to be reimbursed. Once that 
charge was established at one cent in the 1966 Jupiter 
settlement, the Pure settlement required Union to reduce 
its charge to Tennessee to reflect only the actual payments 
to Jupiter for transporting that gas. 

Union erroneously suggests (Br. pp. 24-25) that Ten- 
nessee’s payment for four years after the 1962 Pure 
‘settlement at the same rate per Mef that Jupiter billed 
‘Pure-Union supports its present position. During that 
period from the 1962 Pure settlement to the 1966 Jupiter 
isettlement, Jupiter’s filed rate for the gas transported to 
Tennessee and its contract rate were the same, about 3.4 
cents per Mcf. Thus, during that period there would have 
‘been no basis for Tennessee to pay less than the 3.4 cent 
filed rate. After the Jupiter settlement the rate for trans- 
porting gas was reduced to one cent per Mcf; however, 
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Jupiter continued to bill Union at the preexisting rate of 
3.4 cents per Mef because of its claim for recompense for 
the allegedly non-jurisdictional services” rendered by it 
to Union. Assuming arguendo that such a differential in 
rates for different services could be established, the 
practice of Tennessee prior to the Jupiter settlement of 
paying Union the 3.4 cent per Mef rate that Union pays 
Jupiter in no way supports continuation of that practice 
once different rates for different services were established. 

Union’s further claim (Br. p. 23) that the Commission’s 
view that Tennessee was only intended to reimburse Union 
for the cost of transporting the gas purchased is incon- 
sistent with treating as jurisdictional the transportation 
of condensates and liquefiable hydrocarbons is absurd. 
The Commission held that Jupiter’s transportation in all 
those respects was subject to its jurisdiction. But this has 
no bearing on the interpretation of the 1962 settlement and 
Union’s rate schedule; in that respect the critical question 
is for what services was Tennessee to make reimbursement. 
The Commission’s conclusion, discussed, supra, pp. 24-27, 
that Tennessee was to reimburse Union only to the extent 
that those transportation services rendered by Jupiter bene- 
ft Tennessee in no way detracts from the jurisdictional 
status of transportation services benefitting Union. 
Whether or not Union may judicially be held to have any 
contract obligation to pay separately for those other serv- 
ices, which at most cost Jupiter little extra (R. 3822), is at 
sssue in the federal court in Illinois. We may note, how- 
ever, that Union obtains substantial revenues from selling 
the condensates and liquefiables which Jupiter transports 
for it as part of the gas stream. 

Finally, Union takes exception (Br. pp. 18, 25) to the 
Commission’s statement that it would be peculiar for 
Tennessee ‘‘to pay a producer for transporting on shore 
that part of the gas stream which Tennessee does not 
receive * * *.”? In this respect, Union assails the state- 


14 The transportation in the gas stream of condensate and liquefiable hydro- 
carbons was held to be jurisdictional by the Commission. 
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' ment’s accuracy because it appears to be common practice 
' for pipelines that purchase gas offshore and transport it 
through their own lines to deliver, as part of the gas 
' stream, condensates and liquefiables to producers without 
' specifically charging the producers for the use of the pipe- 
line facilities. The Commission in the proposed Policy 
| Statement referred to by Union has indicated that at least 
' an allocation of such costs should be made so as not to 
| burden the gas consumers. But the fact that pipelines 
may have contractually agreed, as Union notes, to such 
_ free carriage through their own lines where they not only 
' know the costs involved but may have been able to include 
all of the transportation costs in their resale rates, is 
' hardly any indication that a pipeline would agree to pay 
- out sums for services rendered by another company that 
| it obviously could not support in a rate case as related 
to its gas services. The Commission’s assessment was 
plainly realistic. 


B. The Commission Acted Properly in Issuing Its Orders 
Without Scheduling a Hearing 


Union sets out a number of matters (Br. pp. 29-30) which 
| in its view made it improper for the Commission to issue 
' its April 3 order without a hearing. Recognizing that a 
' party must ask for a hearing in order to be afforded one, 
it relies on a letter to the Commission (R. 3647) wherein 
it asked ‘‘that the Commission schedule its _heari in the 

- captioned proceedings at_the ¢ datedue to 
the growing procedural complexities_of these complicated, 
multi-party proceedings, and So eee inequities in- 
herent in a further delay thereof\’? This hardly amounts 
to a request for a hearing but rather one for expedition. 

In any event, none of the matters which Union repre- 

sents that-it-woutt have raised at a hearing would have 
. provided any basis for holding one. A toes: is required 


ly to resolve actual dis fact relevant 
to enver Union Stock Yard Co. v. 


Producers Livestock Marketing Association, 356 U.S. 282 


(1958); Dyestuffs and Chemicals, Inc. v. Flemming, 271 
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F. 2d 281 (CA8, 1959), certiorari denied, 362 U.S. 911 
(1960). What Union says now that it would have shown 
fails to meet this standard. First, the Commission was 
already aware that Tennessee had been paying Union the 
full amount of Jupiter’s charges. Union had so stated 
(R. 3457) and the Commission did not contest the truth 
of the statement. Second, Union says that it would have 
shown that ounessecss payment for the services at issue 
was ‘‘most common’’. It has already been shown (supra, 

p- 29) that the paranonplace arrangement Union refers to 
is one whereby interstate pipelines transport liquids free 
for producers, a quite different situation from the present 
case and hence of no assistance in construing the present 
contracts. Union has never suggested that pipelines have 
actually paid gatherers for transporting portions of the 
gas stream delivered to others. Third, Union states that 
it would have shown the minimal nature of the portion of 
the gas stream not sold to Tennessee. The details of 
Jupiter’s operations were fully presented in the hearings 
leading up to the settlement so that the claimed evidentiary 
deficiency is non-existent. Indeed, the Commission recog- 
nized that the bulk of Jupiter’s services rendered under 
the contracts related to the gas sold to Tennessee. While 
Union says the Commission overstated the non-Tennessee 
gas, the exact percentage is quite irrelevant to the issues 
in this case, though it may have a bearing on the contract 
reformation question involved in the private court suits. 
All parties agree that the costs of the other services in- 
volved are minimal, at best. The other matters Union 
refers to are concerned simply with the interpretation of 
the contract, which is a legal question on which an 
evidentiary hearing is unnecessary even if requested. 
Mississippi River Fuel Corporation v. F.P.C., 108 AppDC 
984, 281 F. 2d 919 (1960), certiorari denied, 365 U.S. 827 
(1961), and cases therein cited. 

Finally, it is incorrect to say, as Union does, that the 
orders under review effectively reduced Union’s rate. Its 
rate, as has been pointed out, is composed of a base price 
plus ‘‘the average payment * * * to the Jupiter Corpora- 
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tion * * * for gas transported.’’ Union was fully aware 
that a change in the latter component would change its 
revenues correspondingly and, indeed, had expressly 
indicated that to be the purport of the settlement (R. 2555). 
Thus, as long as Union’s rate to Tennessee depends on the 
rate under Jupiter’s FPC rate schedule, the reduction was 
automatically required under Union’s filed rate. 

~ 


( i, rhe COMMISSION'S DETERMINATION OF JURISDICTION 
_—~ OVER THAT PART OF THE GAS STREAM NOT DELIVERED 
TO TENNESSEE WAS CORRECT 

Jupiter argues elaborately (Br. pp. 28-46) that the Com- 
mission should not have asserted jurisdiction over trans- 
portation of ‘‘liquid condensate’’. While Jupiter sets out 
its contentions in terms of ‘‘condensate’’ or ‘‘liquids’’ 
transportation, what the Commission in fact did was to 
hold that it has jurisdiction over ‘‘such portions of the 
natural gas stream received by Jupiter from Phillips-Kerr- 
McGee [and Union], but not resold [or delivered] to 
Tennessee * * * even though it may consist of condensates 
and heavier hydrocarbons subsequently extracted and sold 
non-jurisdictionally as liquids’? (R. 3735). This jurisdic- 
tional holding was both reasonable and consonant with the 
limits of the Commission’s authority. 

At the outset, this claim should be put into context. The 
Commission’s determinations discussed in the preceding 
sections of the argument—.e., that Jupiter must pay 
Phillips-Kerr-MeGee 18.5 cents until that rate is changed 
by Commission action and that Union may recoup only 
1 cent per Mef as the transportation component of its rate 
to Tennessee even if Union were obligated to pay Jupiter 
at a different rate for the overall services obtained—do not 
depend on whether the Commission properly determined 
that it has jurisdiction over the transportation of the entire 
gas stream including condensates and liquefiable hydro- 
carbons that may be extracted when this transportation 
has ended. The Commission’s declaration in this respect 
was not, however, purely academic. 

As has been pointed out, the present proceeding, as well 
as Jupiter’s suits_in the~federal and state courts in 
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Illinois, arise from Jupiter’s position that, as a matter of 
contract, it should be reimbursed for the transportation 
of the portion of the gas stream delivered to the producers 
for their own use and the separation of the condensates 
from this stream, in addition to the amount now allowed 
by the F.P.C. While the Commission did not believe it 
necessary to determine whether Jupiter might have any 


such contra vhts; 

out that™even $f Jupiter-prevatted ir those comract CON 
troversies it could Hot COnect Separate anounrs tor tire 
transportation of condensates ana hquena le S 


 absemt— certincation of such service including 


nh 
rate approval. Since Jupiter also claims, in its private 


~eontract suits, compensation for some services the Com- 


mission regards as non-jurisdictional, the Commission 
stated any such future administrative action would be 
aided if ‘“‘any judicial determination that Jupiter is, as a 
matter of private obligation, entitled to any payments by 
Phillips-Kerr-McGee [or Union] would segregate any 
amount due for said transportation from any other obliga- 
tions to Jupiter the producers may be found to have’’ 
(R. 3736, 3738). In these circumstances, it appears to us 
that the Commission decision is sufficiently concrete to 
permit review. 

Jupiter, in challenging the Commission’s jurisdiction 
over the full gas stream, argues that the condensates 
removed by or for the producers are not natural gas within 
the meaning of the Gas Act and that the Commission has 
no jurisdiction over portions of a natural gas stream not 
resold. These positions are without merit. 


A. The Entire Stream Transported by Jupiter Constitutes 
“Natural Gas” for Purposes of Defining the Commission’s 
Jurisdiction 

Jupiter urges (Br. pp. 98-36) that the Commission is 
without jurisdiction to deal with the condensate component 
of its transportation activities because liquid condensate 
+s not natural gas within the meaning of the Act. Not 
only do the cases show that the Commission has jurisdic- 
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' tion over the entire commingled stream even though a 
' portion thereof is ultimately not resold as gas, but it should 
be noted in this connection that there is no very sharp 
- dividing line in a natural gas pipeline between substances 
| transported in gaseous form and those transported as 
| liquids.* Whether a particular hydrocarbon is in a gaseous 
or liquid state depends on temperature and pressure; 
the higher the pressure and the lower the temperature, 
the larger the proportion of liquid.* The state of the 
various hydrocarbons will vary, therefore, with tempera- 
ture and pressure conditions inside the pipeline, and it will 
| be impossible to tell what proportions of the gas stream 
are being transported as gas, as a mist or spray, and as a 
- film of coherent liquid on the walls or bottom of the pipe. 

' The Commission’s jurisdiction over a full stream of gas, 
| ineluding entrained liquids not used by the pipeline for 
resale was, as the Commission noted (R. 3823), only 
recently affirmed by the Supreme Court in the Permian 
' Basin Area Rate Cases, 390 U.S. 747 (1968). It is common 
| practice in the Permian Basin for producers to sell 
_ easinghead gas, including entrained liquids, to a pipeline 
which pays the producer a percentage of the proceeds from 
_ the extracted liquids, plus a fixed price for the residue gas. 
_ The examiner would have fixed a flat price for the casing- 
' head gas, including liquids, without permitting separate 
| payment for the liquids on the percentage basis. 34 FPC 
_ 159, 369. The producers objected on the ground that the 
' gale of the liquids in the gas was not within the Commis- 
sion’s jurisdiction. The Commission in rejecting the 
| producers’ jurisdictional claims observed (Jd., at 209) : 


We believe the presiding examiner was correct in 
holding that the sale of the casinghead gas to the pipe- 


15 Actually condensate may be transported as a ‘‘fog’’ or ‘‘mist,’’ as 


| undoubtedly is much of the condensate here in question. While this is in 


_ €*liquid?? form, since a fog is composed of very small droplets, it is dispersed 
throughout the gas. 


16 The separator used to remove condensate from gas works on this principle. 
‘ Zaba and Doherty, Practical Petroleum Engineers’ Handbook (4th Ed. 
1956), p. 643. 
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line under the Spraberry type contract is subject to 
Commission jurisdiction, and that this Commission has 
the power to regulate the price for the raw gas pur- 
chased even though it may include the heavier 
molecules which can easily be liquefied. * * * The 
Commission has no jurisdiction over the price at which 
liquids are sold but if payment for the raw stream is 
made in whole or in part on the basis of a percentage 
of liquids or liquid revenues, the Commission may still 
consider the liquid credits in controlling the amount 
of payment for the gas. 

The Supreme Court expressly affirmed this conclusion. 

390 U.S. 747, 820, fn. 111. 

Jupiter attempts to skirt this holding by pointing out 
that the Commission disclaimed jurisdiction over the price 
received by the producers for the liquids, and arguing that 
the Supreme Court did not deal with charges for trans- 
portation of liquids. (Br. p. 44.) But the importance of 
the Permian holding for this case lies in the fact that the 
Commission’s express exercise of jurisdiction over the sale 
of the entire stream of gas, including entrained liquids, 
was approved.” By the same token the Commission has 
jurisdiction over the entire stream being transported. 
Here, as in Permian, the fact that part of the stream is 
ultimately sold separately as liquids does not affect the 
Commission’s jurisdiction so long as the liquids or 
liquefiables remain as part of the stream. 

Deep South Oil Co., 14 FPC 83 (1955), affirmed, 247 
F. 2d 882, 900, 903 (CAS, 1957), certiorari denied, 355 
U.S. 930 (1958), is another example where the Commis- 
sion’s jurisdiction over the entire stream of gas, includ- 
ing liquid and liquefiable hydrocarbons, has been judicially 
sustained. Jupiter’s assertion (Br. pp. 42-43) that the 
Deep South case did not involve liquid condensate cannot 
be supported. It is true that some liquid substances 
were removed from the casinghead gas before it was sold 
(14 FPC 308, 311-312); but it is equally clear that some 
others remained and were sold along with the gaseous part 


17 The Supreme Court recognized there that the liquid proceeds were part 
of the producers’ revenues for jurisdictional sales of gas. 
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of the stream. Thus the examiner found (14 FPC at 313) 
that the Deep South contract provided 


* * * [T]he gas shall be delivered in a full stream in 
its natural state without the extraction therefrom of 
gasoline or other liquefiable hydrocarbons. 


In describing the movement of the gas stream after delivery 
to the buyer, the examiner stated (id. at 313): 


The gas which is produced at each of Deep South’s 
wells passes through small lines into a larger line * * *. 
The larger line is, in turn, interconnected with a still 
larger line which extends from the LaBelle field into 
the Winnie Plant. * * * 

At the plant the gas flowing in through the LaBelle- 
Winnie line, together with that from the high pressure 
lines from other fields, flows into a high-pressure 
header. From there it flows into a separator, and then 
into an absorber. In the absorber, the gas and the 
liquid hydrocarbons which are in association with the 
gas move in at the bottom and rise to the top. As they 
do so, absorption oils flowing in at the top and moving 
downward absorb the liquid hydrocarbons. In this 
process, a part of the butanes and propanes, practically, 
all of the pentanes and the heavier hydrocarbons are 
eliminated from the gas. * “ * [emphasis added, 
footnote omitted]. 


The clear implication of this discussion is that there were 
liquid products in the stream sold to the pipeline, and that 
they were considered part of the jurisdictional sale. 
Indeed, Judge Brown’s dissenting opinion makes it clear 
that such constituents of the stream were sold (247 F. 2d 
882, 899).18 


; 18 The cases on which Jupiter relies do not support its position. Without 
exception, they deal with disputes between parties to oil and gas leases, in- 
volving questions as to the ownership of substances produced or the continued 
existence of the leasehold interest, With the possible exception of Navajo 
Tribe of Indians v. United States, 364 F. 2d 320 (Ct. CL, 1966), there was 
no public interest issue present; and none of the cases involved construction 
or application of the Natural Gas Act, The Navajo Tribe case illustrates 
the unreliability of ‘‘general law’’ definitions of natural gas as applied to 
problems under the Natural Gas Act. As Jupiter points out (Br. p. 31), 
the Court of Claims included helium in a grant of ‘‘all the oil and gas 
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B. Commission Jurisdiction Over Portions of a Natural Gas 
Stream Not Resold Is Well Supported by Authority, as 
Well as by the Policy of the Natural Gas Act 


Jupiter also argues strenuously (Br. pp. 40-42) that the 
Commission has no jurisdiction over its transportation of 
portions of the gas streams that are not resold as gas to 
Tennessee. But it is clear that, as was said in Panhandle 
Eastern Pipe Line Co. v. F.P.C., 359 F. 2d 675, 682 (CAS, 
1966), that ‘‘the Commission has certificate jurisdiction 
over the ‘transportation’ of gas in interstate commerce 
even where the ‘sale’ of the gas may not be jurisdictional, 
such as direct sales to industrial customers.”’ See also 
F.P.C. v. Transcontinental Gas Pipe Line Corp., 365 U.S. 1 
(1961). The fact that the part of the natural gas stream 
at issue in cases like these was not to be utilized by any 
retail consumers, including the pipeline purchaser, has not 
barred the Commission from exercising jurisdiction. It 
is also clear that the Commission may regulate the trans- 
portation rate when it certificates a transportation service 
as such. Sections 4 and 5 of the Gas Act in terms grant 
the Commission rate jurisdiction not only over sales but 
transportation as well. Indeed, Jupiter does not challenge 
the exercise of the Commission’s rate jurisdiction over its 
transportation service to Union where no sale by Jupiter 
is involved. See Transcontinental Gas Pipe Line Corp., 33 
FPC 237 (1965), affirmed sub nom. Public Service Electric 
and Gas Co. v. F.P.C., 371 F. 24 1 (CA8, 1967), certiorari 
denied, 389 U.S. 849 (1968). 

The Panhandle Eastern case, supra, is of particular in- 
terest in this respect. It concerned the certification of a pro- 
posal to run Panhandle’s natural gas stream, which con- 
tained certain quantities of helium, through a helium 


deposits’’, since the helium was in a gaseous condition. But it is quite clear 
that helium would not be included in natural gas as that term is used in the 
Act. See pp. 37, 38, infra. For reasons already explained, it is consonant with 
both the authorities and the policy of the Natural Gas Act that the entire 
stream transported through a regulated pipeline be subject to regulatory 
jurisdiction. It is therefore particularly inappropriate to make the Com- 
mission’s jurisdiction depend upon an accidental and tenuous distinction in 
the physical state of the substances transported. 
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extraction plant. The extraction process, besides consuming 
1,000 Mef per day of gas as fuel, was expected to remove a 
| total shrinkage volume of 17,000 Mef per day (of which 5,840 
Mef was helium, 850 Mef was purge stream, mostly nitrogen, 
and 10,330 Mecf was heavier hydrocarbons). The Commis- 
'sion required Panhandle to apply for a certificate covering 
| transportation of the 17,000 Mcf per day shrinkage volume. 
The Eighth Cireuit approved this action, concluding (359 
F’, 2d 675, 683) that: 
** * [E]ven though a portion of the mainstream is be- 
ing transported to a non-jurisdictional facility or for a 
non-jurisdictional sale, the Commission is not pre- 
vented from exercising certificate jurisdiction over the 
transportation of that portion. 


Jupiter approaches this case (Br. p. 43) in such a way 
as to miss its point as applied to the present facts. It 
argues that since Panhandle supports ‘‘certificate jurisdic- 
tion over helium-bearing gas’’, and ‘‘Jupiter does not con- 
test Commission jurisdiction over condensate-bearing gas, 
or certificate authority over the combined stream, but it 
does contest Commission jurisdiction over the rate for 
transporting the condensate itself’’, the case does not aid 
the Commission’s position. In fact, Panhandle had at- 
tempted to separate, conceptually, the 17,000 Mcf per day 
from the rest of the stream (as Jupiter is presently at- 
tempting to separate the ‘‘condensate’’ portion of its 
stream) and treat it as non-jurisdictional. Of course, the 
Commission normally deals with the entire gas stream since 
no reasons for separating its particular components exists. 
But if, as here, a transporter claims a right to separate 
payment for transportation of separate elements of the 
gas stream, then (assuming there is a contractual basis 
for the claim) the Commission must exercise jurisdiction 
over the separate components of the stream. 

_ Indeed, the Commission’s examiner in the Panhandle 
ease was persuaded by an argument like Jupiter’s. He 
stated that (30 FPC 1260, 1275): 


* * * Moreover, if the shrinkage volumes of gas is 
understood as containing the helium, nitrogen, and 
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liquids, particularly after the extraction, then it follows 
from what has been already said as to the application 
of the Helium Act, that the Commission’s jurisdiction 
is open to serious question by reason of the restrictions 
contained in Section 11 of that Act. [The Helium Act 
left the Commission with jurisdiction over natural gas 
containing helium, but denied it jurisdiction over 
helium itself.] * * * From the circumstances it is plain 
that the “‘shrinkage’’ is not natural gas as generally 
understood, and it is accordingly concluded that there 
is no justification for requiring Panhandle to secure a 
certificate of public convenience and necessity for its 
transportation. 


The Commission concluded that the examiner’s rationale 
was erroneous (30 FPC 1260, 1263), and the court agreed. 
Panhandle makes clear, therefore, that the transportation 
of a part of the gas stream cannot be removed from Com- 
mission jurisdiction simply by showing that it will not be 
resold to consumers or that after transportation is com- 
pleted it will emerge as something arguably ‘‘not natural 


gas’’. 

Contrary to Jupiter’s contention (Br. pp. 43-44), the 
Commission’s reference to Louisiana Public Service Com- 
mission v. F.P.C., 359 F. 2d 525 (CA5), certiorari denied, 
385 U.S. 833 (1966) was also apt. There the court held 
that gas sold within the state of production from a com- 
mingled stream, the remainder of which was travelling in 
interstate commerce, was within the Commission’s jurisdic- 
tion. In this, the court followed California v. Lo-Vaca 
Gathering Co., 379 U.S. 366 (1965) and F.P.C. v. Amerada 
Petroleum Corp., 379 U.S. 687 (1965). The basis of these 
decisions is the fact that a portion of a gas stream re- 
mains under Commission jurisdiction even though sold 
‘¢non-jurisdictionally”’, when the rest of the stream is 
moving in interstate commerce. That is the general situ- 
ation in the present case. The liquids and liquefiables 
at issue move as part of the full stream transported 
by Jupiter, which is incontestably moving in interstate 
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commerce, where it will be resold jurisdictionally. As the 
Supreme Court observed in Lo-Vaca (379 U.S. 366, 369) : 
| **The fact that a substantial part of the gas will be resold, 
| in our view, invokes federal jurisdiction at the outset over 
the entire transaction.’’ 

Jupiter’s argument (Br. pp. 39-40) that the Commis- 
_sion’s assertion of jurisdiction over the part of the gas 
_ stream not sold to Tennessee trenches on the jurisdiction of 
the Interstate Commerce Commission is nonsense. It is 
clear that if these components of the stream were separated 
_at the lease and transported by themselves in a separate 
pipeline, I.C.C. jurisdiction might attach to the operation, 
_but such is not the case here. The primary function of 
Jupiter’s pipeline is the transportation of gas, and liquids 
_ are carried only as a by-product and part of a single stream. 
The cases cited by Jupiter all dealt with situations in which 
| the I.C.C.-regulated pipeline carried only liquid products. 
| Indeed, the Interstate Commerce Commission’s jurisdiction 
' does not extend to gas, 49 U.S.C. 1(1)(b), and accordingly 
| does not even reach the gas stream which, as we have seen 
| is in its entirety subject to Power Commission jurisdiction. 


19 Jupiter argues (Br. pp. 36, 40-42) that the ultimate consumer of natural 
' gas can be protected against excessive costs even if the Commission has no 
jurisdiction over a rate to be charged for the transportation of condensate. 
lt is true that, as Jupiter points out (Br. p. 36), the Commission in its 
Notice of Proposed Statement of General Policy in Docket No. R-338, dated 
| February 5, 1968, 33 Fed, Reg. 2860, has indicated the tentative view that 
the consumers in the ordinary case may be adequately protected by allocating 
out of a purchasing pipeline’s jurisdictional gas cost of service the cost of 
transporting gas removed by producers as liquids. The fact that the Commission 
‘may not find it necessary to fix separate rates for such transportation, of 
course, in no way even suggests that such jurisdiction does not exist. Indeed, 
. the notice clearly indicates that the Commission felt free to require pipelines 
to file rates for such services. And even if it were assumed that complete 
protection could be afforded the consumer without rate jurisdiction (an as- 
sumption subject to some doubt), no protection could be afforded the party 
for whom the condensate portion of the gas stream was transported without 
' such jurisdiction. The Act plainly envisions protection of all such parties. 
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CONCLUSION 


For these reasons, the Commission’s orders should be 
affirmed in all respects. 


Respectfully submitted, 
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APPENDIX 


The Natural Gas Act, June 1, 1938, c. 556, 52 Stat. 821- 
'833, as amended, 15 U.S.C. 717-717w provides in pertinent 
part: 


Sec. 4. (a) All rates and charges made, demanded, or re- 
ceived by any natural-gas company for or in connection with 
the transportation or sale of natural gas subject to the 
jurisdiction of the Commission, and all rules and regula- 

tions affecting or pertaining to such rates or charges, shall 
‘be just and reasonable, and any such rate or charge that 
‘is not just and reasonable is hereby declared to be unlawful. 


(b) No natural-gas company shall, with respect to any 
‘transportation or sale of natural gas subject to the jurisdic- 
tion of the Commission, (1) make or grant any undue 
‘preference or advantage to any person or subject any per- 
son to any undue prejudice or disadvantage, or (2) maintain 
‘any unreasonable difference in rates, charges, service, 
‘facilities, or in any other respect, either as between locali- 
ties or as between classes of service. 


(c) Under such rules and regulations as the Commission 
‘may prescribe, every natural-gas company shall file with 
the Commission, within such time (not less than sixty days 
from the date this act takes effect) and in such form as 
‘the Commission may designate, and shall keep open in con- 
\venient form and place for public inspection, schedules 
‘showing all rates and charges for any transportation or 
sale subject to the jurisdiction of the Commission, and the 
classifications, practices, and regulations affecting such 
\rates and charges, together with all contracts which in any 
‘manner affect or relate to such rates, charges, classifica- 
tions, and services. 


| (d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regulations, 
| or contract relating thereto, except after thirty days’ notice 
‘to the Commission and to the public. Such notice shall be 
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given by filing with the Commission and keeping open for 
public inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules then in 
force and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and 
published. 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, State commission, or gas distributing 
company or upon its own initiative without complaint, at 
once, and if it so orders, without answer or formal pleading 
by the natural-gas company, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending such 
hearing and the decision thereon, the Commission, upon 
filing with such schedules and delivering to the natural-gas 
company affected thereby a statement in writing of its rea- 
sons for such suspension, may suspend the operation of 
such schedule and defer the use of such rate, charge, classi- 
fication, or service, but not for a longer period than five 
months beyond the time when it would otherwise go into 
effect; and after full hearings, either completed before or 
after the rate, charge, classification, or service goes into 
effect, the Commission may make such orders with reference 
thereto as would be proper in a proceeding initiated after it 
had become effective. If the proceeding has not been con- 
cluded and an order made at the expiration of the suspen- 
sion period, on motion of the natural-gas company making 
the filing, the proposed change of rate, charge, classification, 
or service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, by 
order, require the natural-gas company to furnish a bond, 
to be approved by the Commission, to refund any amounts 
ordered by the Commission, to keep accurate accounts in 
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detail of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts were 
paid, and, upon completion of the hearing and decision, to 
order such natural-gas company to refund, with interest, 
the portion of such increased rates or charges by its de- 
cision found not justified. At any hearing involving a rate 
or charge sought to be increased, the burden of proof 
to show that the increased rate or charge is just and rea- 
sonable shall be upon the natural-gas company, and the 
Commission shall give to the hearing and decision of such 
questions preference over other questions pending before 
it and decide the same as speedily as possible. 


Sec. 5. (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com- 
pany, shall find that any rate, charge, or classification de- 
manded, observed, charged, or collected by any natural-gas 
company in connection with any transportation or sale of 
natural gas, subject to the jurisdiction of the Commission, 
or that any rule, regulation, practice, or contract affecting 
such rate, charge, or classification is unjust, unreasonable, 
pnduly discriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, charge, classi- 
fication, rule, regulation, practice, or contract to be there- 
after observed and in force, and shall fix the same by order: 
Provided, however, That the Commission shall have no 
power to order any increase in any rate contained in the 
currently effective schedule of such natural-gas company on 
file with the Commission, unless such increase is in accord- 
ance with a new schedule filed by such natural-gas company; 
but the Commission may order a decrease where existing 
rates are unjust, unduly discriminatory, preferential, other- 
wise unlawful, or are not the lowest reasonable rates. 

cod * e & 
Sec. 16. The Commission shall have power to perform 


any and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
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necessary or appropriate to carry out the provisions of 
this act. Among other things, such rules and regulations 
may define accounting, technical, and trade terms used in 
this act; and may prescribe the form or forms of all state- 
ments, declarations, applications, and reports to be filed 
with the Commission, the information which they shall 
contain, and the time within which they shall be filed. Un- 
less a different date is specified therein, rules and regula- 
tions of the Commission shall be effective thirty days after 
publication in the manner which the Commission shall 
prescribe. Orders of the Commission shall be effective on 
the date and in the manner which the Commission shall 
prescribe. For the purposes of its rules and regulations, 
the Commission may classify persons and matters within 
its jurisdiction and prescribe different requirements for 
different classes of persons or matters. All rules and regu- 
lations of the Commission shall be filed with its secretary 
and shall be kept open in convenient form for public in- 
spection and examination during reasonable business hours. 


* * * * 


Src. 20. (a) Whenever it shall appear to the Commission 
that any person is engaged or about to engage in any acts 
or practices which constitute or will constitute a violation 
of the provisions of this act, or of any rule, regulation, or 
order thereunder, it may in its discretion bring an action 
in the proper district court of the United States, the District 
of Columbia, or the United States courts of any Territory 
or other place subject to the jurisdiction of the United 
States, to enjoin such acts or practices and to enforce com- 
pliance with this act or any rule, regulation, or order 
thereunder, and upon a proper showing a permanent or 
temporary injunction or decree or restraining order shall 
be granted without bond. The Commission may transmit 
such evidence as may be available concerning such acts or 
practices or concerning apparent violations of the Federal 
antitrust laws to the Attorney General, who, in his discre- 
tion, may institute the necessary criminal proceedings. 
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(b) Upon application of the Commission the district 
courts of the United States, the District Court of the United 
States for the District of Columbia, and the United States 
courts of any Territory or other place subject to the juris- 
diction of the United States shall have jurisdiction to issue 
writs of mandamus commanding any person to comply with 
the provisions of this act or any rule, regulation, or order 
of the Commission thereunder. 


* * 
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One Cent per Mef 33 


1. The Documents Cited By Union Support, 
Rather Than Underecut, the Commission’s 


(a) The Pure Settlement Proposals 


(b) The Commission’s Order Approving the 
Pure Settlement 


(ce) Pure’s Filed Rate 


. The Further Considerations Urged by Union 
Do Not Advance Its Position 


(a) The “De Minimis” Nature of the Other 
Hydrocarbon Services ...c.sccscecsecsesesseerssesesesees 


(b) Tennessee’s Alleged Practical 
Interpretation 


(ce) Alleged Industry Practice 
(d) Alleged Conduit 


B. Union Has Neither Been Denied a Requested 
Hearing Nor Has It Preserved the Alleged Error 


Conclusion 


Cases Cited 


Continental Oil Co., 27 F.P.C. 96 (1962) ..ccccecscssssecesreesesesesesees 20, 42 
F-P.C. v. Colorado Interstate Co., 348 U.S. 492 (1955) 
Michigan Wisconsin Pipe Line Co., 29 F.P.C. 989 (1958) .... 20 


Panhandle Eastern Pipe Line Co. v. F.P.C. 324 U.S. 635, 
649 (1945) 


Texaco, Inc., 33 F.P.C. 1228 (1965) 


United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332 (1956) 


Natural Gas Act 
Section 19(b) 


In THE 


United States Court of Appeals 


For tHE DistRicr oF CoLUMBIA 


Nos. 22154 and 22442 


Tae JuPprIreR CORPORATION, 
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On Perrrion to Review ORDERS OF THE 
FrepreraL Power CoMMIssION 


BRIEF FOR TENNESSEE GAS PIPELINE COMPANY, 
A DIVISION OF TENNECO INC., INTERVENOR 


ISSUES PRESENTED FOR REVIEW 


The petitions in Nos. 22154 and 22442 bring to this Court 
for review the orders issued by the Federal Power Com- 
mission (Commission) on April 3, 1968, in Docket No. 
'RI63-212, et al. (R. 3728-3739) and its order on rehearing 
‘issued May 24, 1968 (R. 3821-3824). These orders are still 
‘another phase in the extensive and continuing efforts by 


1 The petition in No. 22153, which was also consolidated herein, 
has been dismissed on the motion of the petitioner in that case. 
The petition in Nos. 22442 was originally filed in the Court of 
Appeals for the Fifth Cireuit ; however, by order dated October 
21, 1968, the Fifth Circuit transferred the case to this Court. 
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The Jupiter Corporation (Jupiter) to retain the excessive 
profits which it had been receiving in connection with its 
operations in the Rollover Field in offshore Louisiana. As 
shown below, the Presiding Examiner had found, after full 
and extensive hearings, that Jupiter was entitled to only 
.632¢ per Mef for all services provided by it in the Rollover 
Field; the Commission had accepted Jupiter’s offer of set- 
tlement of 1¢ per Mcf, approximately 50 per cent more than 
the amount found by the Examiner; and yet Jupiter there- 
after, on the basis of ingenious and contrived arguments, 
has sought to revert to the same rates which it had been 
charging prior to the rate settlement. 


The orders here under review deal with two separate 
phases of these continued efforts by Jupiter. These were 
brought to the Commission’s attention by a petition for de- 
claratory relief filed by Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee) (R. 3440-3445) and 
a similar petition filed jointly by Phillips Petroleum Com- 
pany and Kerr McGee Corporation (PKM) (R. 3733). In 
these orders? the Commission inter alia reaffirmed the 
rights of the parties previously determined in certain rate 
settlements with respect to the price to be paid by Tennes- 
see for gas produced by Union Oil Company of California 
(Union)* in the Rollover Field, offshore Vermilion Parish, 


2The Commission’s orders similarly reaffirmed the previously- 
determined price to be paid by Jupiter to PKM for gas produced 
by PKM in the Rollover Field in light of the various services 
Jupiter allegedly furnishes PKM with respect to the condensates 
and liquefiable hydrocarbons contained in that gas stream. 
Although Jupiter in turn resells to Tennessee the gas which it 
purchased from PKM, there is no dispute over the 19.5-cent per 
Mcef rate which Jupiter charges Tennessee for this gas. 


Successor in interest to Pure Oil Company (Pure). Since such 
succession occurred as of July 1965 and the period here involved 
covers times before as well as after that date, the references 
in the brief will sometimes be to Pure and sometimes to Union. 
However, in each instance the reference to the same company 
is intended. 
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Louisiana, and transported onshore by the Jupiter Corpor- 
ation (Jupiter).* The issues presented for review by this, 
i.e., the Union, controversy® falls into two groups: 


First, Jupiter claims that despite the Commission’s 
acceptance in 1966 of Jupiter’s proposed rate settle- 
ment, Jupiter may nevertheless charge Union the same 
average 3.4 cents per Mef for transporting onshore 
the Rollover gas and other hydrocarbons® in that gas 
stream and for performing other services with respect 
to these liquids as it charged for these services prior 
to that settlement. Stated in another way, the question 
in the Jupiter phase of the Union controversy is 
whether under Jupiter’s Rate Schedule No. 7 as 
amended pursuant to Jupiter’s 1966 rate settlement, 
and absent reformation or amendment of the present 
contractual arrangements, Jupiter may charge, in ad- 
dition to 1 cent per Mef for the transportation of gas a 
separable amount for services provided for the other 
hydrocarbons in Union’s Rollover gas stream. 


Second, Union contends that under its FPC Rate 
Schedule No. 120, its rate to Tennessee for the Rollover 


4 Jupiter is the successor in interest to Commonwealth Oil Com- 
pany which, in turn, was the successor in interest to Marine 
Gathering Company. 


5 As distinguished from the PKM controversy mentioned in foot- 
note 2 above. 


' 6 T.¢., condensates and liquefiable hydrocarbons. Condensates are 
hydrocarbons, which are in a gaseous state in the high pressure 
of the underground reservoir and which condense to a liquid 
with the reduction in the pressure as the stream comes out of 
the well. Actual separation of these hydrocarbons is usually 
done mechanically. Liquefiable hydrocarbons, however, typically 
remain in a gaseous state as part of the gas stream as it comes 
from the well. They are normally removed from the gas stream 
by more complicated processing than mere physical separation. 


+ 


gas includes not only Jupiter’s charges for transport- 
ing the gas onshore but any additional amounts Jupiter 
charges for providing services for the other hydro- 
carbons in the Rollover gas stream even though they are 
not sold to Tennessee. Specifically, the issue is whether 
under Union’s Rate Schedule No. 120, Tennessee is 
obligated to reimburse Union only the 1 cent per 
Mef which Jupiter is authorized to charge Union for 
the transportation of gas under its 1966 rate settlement 
even though Jupiter is claiming a right to make an 
additional separable charge of 2.4 cents per Mef of 
gas for the other hydrocarbon services which it pro- 
vides Union.” 


STATEMENT OF THE CASE 
Background 


As the successor in interest to Pure by merger effective 
July 16, 1965, Union is engaged, inter alia, in the produc- 
tion and sale of natural gas from the Rollover Field which 
is located in the Gulf of Mexico offshore from Vermilion 
Parish, Louisiana. Since 1957 this Rollover gas has been 
sold directly by Pure and Union to Tennessee, a pipeline 
company selling natural gas for resale in interstate com- 
merce subject to the Commission’s jurisdiction under the 
Natural Gas Act. 


When the Rollover gas stream is produced at Union’s 
offshore platform, it is dehydrated and the condensates are 
separated out for measurement purposes. The condensates 
are then recombined with the gas and the commingied 
stream is then turned over to Jupiter for transportation 


7 Union also seeks to have the Court consider its further claim 
that the Commission erred in failing, prior to issuing the orders 
here under review, to grant a hearing allegedly requested by 
Union. 


b) 


onshore through its 8.44-mile long 85-inch-diameter line, 
to a point about 1,000 feet inland, where the line connects 
with two lines owned by Tennessee. These lines of Ten- 
nessee carry the gas about 29 miles further inland to 
Jupiter’s separation plant, where the condensates are 
again separated out, this time by Jupiter, and are delivered 
into Union’s storage tanks. Jupiter then redelivers the 
gas stream (minus the condensates) to Tennessee at the 
outlet of the Jupiter separation plant (where title passes 
to Tennessee), and Tennessee transports it 8% miles 
further inland through Tennessee’s lines to Phillips’ Lake 
Arthur processing plant, added in 1962, where the liquefiable 
hydrocarbons are removed and sold as liquids, Tennessee 
getting no part of the proceeds of these sales (R. 3141-3144). 


Jupiter has been furnishing the above services under 
its contract with Pure dated January 2, 1957 (on file with 
the Commission as Jupiter’s Rate Schedule No. 7). Prior to 
the 1966 Jupiter rate settlement, that Rate Schedule pro- 
vided with regard to compensation as follows (R. 1693- 
1694) : 


“Section 7. Compensation. The compensation to 
be paid by Pure to [Jupiter] for the services of 
[Jupiter] in gathering the gas and condensate subject 
to this agreement and separating condensate from the 
gas at [Jupiter’s] plant, and for performing all other 
services provided for hereunder, exclusive of compres- 
sion, shall be as follows: 


“(a) For the first 62,500 MCF of gas per day, 
whether received from dedicated leases in fields now 
connected to [Jupiter’s] gathering system or new fields 
hereafter connected —four cents (4¢) per MCF. 


“(b) For all excess gas received from dedicated 
leases in fields now connected to [Jupiter’s] gathering 
system — three cents (3¢) per MCF.” 
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The composite rate under this provision averaged approxi- 
mately 3.4 cents per Mef of gas. 


The Pure Rate Settlement 


Prior to the Commission’s acceptance of the Pure rate 
settlement in 1962, Pure’s rate to Tennessee for its Rollover 
gas was in the usual form of a unitary sales price for the 
gas. However, in the investigation which the Commission 
instituted into Pure’s rates, Pure proposed, as part of an 
overall rate settlement, that the rate for its sale of the 
Rollover gas to Tennessee be amended “so as to provide a 
base price of 16.75¢ per mcf (15.025 psia) plus reimburse- 
ment for actual payments by Pure to Jupiter for trans- 
portation” (R. 2581, see also R. 2590). 


The Commission order, issued November 27, 1962 (R. 
2611-2615), accepting Pure’s proposed settlement, summar- 
ized Pure’s proposed two-part rate for the Rollover gas 


as follows (R. 2613): 


“At the present time, Pure makes the sale from Roll- 
over directly to Tennessee onshore and pays [J upiter] 
a transportation fee of 4¢ for the first 62.5 MMcf per 
day transported and 3¢ on additional volumes. The 
present rate being charged is 21.3333¢ per Mef, of which 
Pure retains 17.9¢ per Mef. It proposes a settlement 
rate of 16.75¢ per Mef, plus reimbursement of the 
charges Pure has to pay for transportation. Pure has 
agreed to charge only that amount it actually has to 
pay for the transportation of the gas onshore, and to 
make any necessary filing in the future to reflect any 
change that may be made therein. * * *” 


And, in a footnote to the proposed Rollover rate as listed in 
the Appendix to its order, the Commission, referring to 
Jupiter’s then average charge of 3.4 cents per Mef, com- 
mented (R. 2618, 2621) : 
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“These charges to be recouped from Tennessee as 
part of the rate will be only those actually paid by 
Pure to Jupiter, * * * Any reduction in charges by 
Jupiter will thus reduce payments by Tennessee to 
Pure.” 


Thereafter, by letter agreement dated December 18, 1962 
(RB. 1983-1984),® Pure and Tennessee amended the rate for 
the Rollover gas to a base price of 16.75 cents per Mcf? plus: 


“(b) The average payment in cents per MCF paid to 
[Jupiter] by [Pure] for gas transported, which shall 
be determined monthly by dividing the total payment 
made by [Pure] to [Jupiter] by the total gas volume 
on which such payment is based computed at 15.025 
pounds per square inch absolute. In no event will the 
payment be based upon a price greater than four cents 
(4¢) per MCF for the first sixty-two thousand, five 
hundred (62,500) MCF per day and three cents (3¢) 
per MCF on additional volumes.” 


“Tennessee’s payments thereafter and until shortly after 
‘the Jupiter rate settlement next discussed, included the 
‘average 3.4 cents per Mef in accordance with paragraph 
(b) above. 


The Jupiter Rate Settlement 


Meanwhile, on December 5, 1962, within a week after it 
accepted the Pure settlement proposal, the Commission 
‘instituted an investigation into the gas transportation 
‘rates being charged by Jupiter (R. 2626-2628). Following 
full hearings held after extensive delays, the Examiner, on 


8 Filed with the Commission as a supplement to Pure’s Rate 
eee No. 40, now Union’s Rate Schedule No. 120 (R. 1980- 
1982). 

9 The base price has been increased to 17.75 cents per Mcf, subject 
to refund effective January 8, 1968 (R. 3730). 


8 


January 5, 1966, issued an Initial Decision in which he con- 
cluded that the just and reasonable rate for the services 
furnished by Jupiter was .632 cents per Mef, based on its 
cost of service for the test year 1962 (R. 3164, 3188). The 
cost of service of $334,859 thus found by the Examiner 
included $19,255 in costs allocable to services other than 
the transportation of jurisdictional gas (see, ¢.g., R. 3223, 
3229, 3230). 


Thereafter, following the filing of the exceptions by 
various of the parties and the Staff, Jupiter submitted an 
offer of settlement (R. 3336-3349). Adverting to the com- 
ment of the Commission Staff witness that Jupiter per- 
formed “many services not subject to Commission juris- 
diction under the Natural Gas Act * * * for [which] 
Jupiter could charge ‘anything it pleases,’” Jupiter com- 
plained in its proposal that: 


“es * * The difficulty with such a suggestion is that 
Jupiter's contracts with such producers do not provide 
separate charges for jurisdictional and for NON-JUuTIS- 
dictional services. * * * Some method should be found 
to preserve Jupiter’s contractual right to charge for 
non-jurisdictional services despite adjustments of or 
reductions in its charges for services deemed to be 
jurisdictional.” (R. 3341)?° 


Because of this all-inclusive character of its rate, Jupiter 
suggested (R. 3338) : 


«* * * that an equitable resolution of this case requires 
either a reformation of its various contracts with the 
Rollover Field producers (Pure, Phillips and Kerr 
McGee) to require those producers to pay Jupiter, or 
Commission permission for Jupiter to retain, charges 
for the gathering of natural gas, and for the services 
Jupiter renders in gathering, separating and storing 
those producers’ condensate and other liquids.” 


10 Emphasis supplied throughout unless otherwise indicated. 
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Jupiter went on to propose as a settlement that “the total 
eontractual charge [for all services provided] * * * shall 
be 1.75 cents per Mef (the present total charge is 3.4 cents 
per Mcf); * * *” with 1.25 cents per Mef thereof to be “an 
imputed charge ** * for gathering natural gas delivered 
to Tennessee at the Jupiter Plant” (R. 3345-3346). Union,” 
along with PKM, vigorously opposed the contract modifica- 
tions suggested in Jupiter’s settlement offer (R. 3357-3358). 


Following off-the-record settlement conferences, Jupiter 
submitted an amended settlement offer (R. 3370-3384). This 
time Jupiter proposed a “charge [of] 1.0 cents per Mef (at 
15.025 psia) for transporting natural gas for [Union]” (R. 
3371). However, it proposed, in addition, expressly to re- 
serve “its rights with respect to the collection from [PKM] 
and [Union] of compensation for services J upiter performs 
for these producers in transporting, separating or stor- 
ing these producers’ condensate and liquefiable hydro- 
‘ecarbons” (R. 3373). In support of this proposal, Jupiter 
‘submitted data indicating that the costs allocated for the 
providing of these claimed additional services aggregated 
only about $15,000 or roughly 2.5% of a total claimed 
“gathering” cost of service of $590,000 (R. 3387, 3388). 


| In accepting Jupiter’s proposed rate settlement in its 
order issued June 28, 1966 (R. 3405-3410), the Commission 
noted (R. 3407): 


“the proposed settlement would accomplish the follow- 
ing: A reduction in Jupiter’s transportation rate of 
approximately 65 percent which would effect an im- 
mediate reduction in Tennessee’s purchased gas costs 
of over $1,000,000 annually without further litigation; 


| 11 Union apparently kept in close touch with the proceeding al- 
though it scrupulously avoided formal intervention and partici- 
pation as a party. 
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establishment of a firm transportation rate of 1.0¢ per 
Mcf; immediate settlement of the Louisiana severance 
tax issue ; termination of all pending rate and certificate 
proceedings and court appeals involving Jupiter; reali- 
zation of the maximum benefits to consumers through 
establishment of the lowest transportation rate, at 
which Jupiter claims its stockholders will be protected 
from severe financial loss and under which Jupiter can 
be preserved as an operating entity.” 


And in response to the producers’ reiterated opposition to 
their paying any additional separable charges for the other 
hydrocarbon services (R. 3397, 3400, 3402), the Commission 
stated (R. 3409) : 


“Jupiter’s reservation of claimed rights with respect 
to the collection from Union and [PKM] of compensa- 
tion for transporting, separating or storing those pro- 
ducers’ condensates and liquefiable hydrocarbons and 
the producers’ answers on that point does not present 


any issue to be determined at this time. Any contractual 
arrangements Jupiter makes with the producers for 
those services will be acted upon if and when they are 
appropriately submitted to this Commission.” 


Thereafter PKM filed an application for rehearing (R. 
3411-3425) in which it urged, inter alia, that the italicized 
sentence in the above quotation: 


“* * * is so worded as to seem to imply something that 
could not have been contemplated: that there remains 
open for negotiation between the parties some new con- 
tractual ‘arrangements’ respecting Jupiter’s ‘services’ 
in its handling of the condensates for Phillips-Kerr 
McGee. If that is implied, the Commission, it is sub- 
mitted, has plainly erred. There is already a firm con- 
tractual arrangement covering the matter —that en- 
tered into between Phillips-KerrMcGee and Jupiter’s 
predecessor, assumed by Jupiter, and still in force” 
(R. 3418). 
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Clarifying the statement thus questioned, the Commis- 
sion, by order issued August 22, 1966 (R. 3430-3431), 
explained as follows (R. 3430) : 


“The quoted sentence neither implies that further 
contractual arrangements are open for renegotiation 
nor requires that further negotiations be held. That 
sentence merely indicates that we are not now determin- 
ing the claimed rights of any party on this matter.” 


The Orders Under Review 


Although Jupiter filed changes in its FPC Rate Schedule 
No. 7 in conformity with the settlement order (R. 3732), 
Jupiter nevertheless continued, with Union’s acquiescence, 
to bill Union an average total of 3.4 cents per Mef for the 
services provided by it for Union’s Rollover gas stream 
(R. 3471-3472, 3478-3486), on the claimed basis that the 
1.0 cent per Mef provided in the settlement was for the 
transportation of gas and this left the remaining 2.4 cents 
‘per Mef available for charging for the other hydrocarbon 
services. For its part, Union sought to pass on to Tennessee 
this average 3.4 cents per Mef rate in addition to the base 
price for gas sold to Tennessee, stating as the reason 
| therefor in its invoice, “Transportation charge shown above 

‘represents actual rate paid to Jupiter for gas delivered 
during the month involved” (see R. 3444, 3447). 


Adverting to the above facts, Tennessee, on June 1, 
1967, filed a petition for a declaratory order as to the 
proper rate to be charged it under the Jupiter and Union 
rate settlements (R. 3440-3445). In addition to filing a 
response to Tennessee’s petition, Jupiter filed a complaint 
‘against Union in the United States District Court for the 
‘Northern District of Illinois, Eastern Division (No. 67- 


12 On August 30, 1967, PKM similarly filed a petition for a decla- 
ratory order (R. 3544-3548). 


re 


C1398), seeking a declaration that, despite its 1966 rate 
settlement, it was entitled to charge Union an average rate 
of 3.4-cent per Mef of gas for services provided under its 
contract with Union (R. 3613-3617).2% Union filed a third 
party complaint, impleading Tennessee as a third party 
defendant and claiming the right to reimbursement from 
Tennessee of all the payments which it made to Jupiter in 
connection with the Rollover gas stream (R. 3619-3625). 
Thereafter, Union and Tennessee moved to stay the District 
Court proceedings on the ground that primary jurisdiction 
was in the Federal Power Commission (R. 3627-3636). By 
order issued January 31, 1968, the District Court granted 
the stay (R. 3734).14 


Subsequently, on April 3, 1968, the Commission issued 
its order here under review (R. 3728-3739). After summar- 
izing the foregoing facts, the Commission held that “the 
presently authorized rate for the transportation service 
Jupiter performs” for Union is 1.0 cent per Mef (R. 3736). 
And while it declined to inject itself in the issues sought 
to be raised in the pending court litigation, the Commission 
went on to observe that (R. 3738) : 


‘oe * HS 


in the present situation any judicial remedy avail- 
able * * * may well be a matter of equity rather than 
of law.” 


Further, it commented that it had jurisdiction over the 
portion of the gas stream not sold to Tennesee 


ce * & 


even though it may consist of condensates and 
heavier hydrocarbons subsequently extracted and sold 
non-jurisdictionally as liquids. * * * This means that 
even tf 7 were determined that Jupiter was contract- 


13 Jupiter also filed a comparable action against PKM in the 
Cireuit Court of Cook County, Illinois (see R. 3733). 

14On January 12, 1968, the Circuit Court for Cook County, 
Illinois, denied the stay there requested (see R. 3734, fn. 6). 
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ually entitled to reimbursement for the transportation 
services it provides * * *, it would not be entitled to pay- 
ment therefor unless and until it secures a certificate 
for such transportation at an appropriate rate * * “” 
(R. 3735). 


As to Union’s claim of a right to reimbursement of all 
payments made to Jupiter in connection with the Rollover 
gas stream, the Commission held (R. 3738) : 

| «* * * Tt would be a most peculiar sales arrangement 
under which Tennessee would agree to pay a producer 
for the costs of transporting onshore that part of the 
gas stream which Tennessee does not receive, but which 
is, instead, returned by transporter to the producer. 
No such obligation can be spelled out, or even implied, 
from the orders or underlying contracts in issue here.” 


Accordingly, the Commission concluded by expressly finding 
(R. 3738-3739) : 


“(A) Union is, and since May 15, 1966, has been, 
obligated to pay Jupiter 1.0¢ per Mef pursuant to 
Jupiter’s FPC Gas Rate Schedule No. 7. 


“(B) Union is, and since May 15, 1966, has been, 
authorized to charge Tennessee no more than 1.0¢ 
per Mef over and above its base rate under Union’s 
FPC Gas Rate Schedule No. 120.” 


ARGUMENT 


The Commission’s conclusion in its April 3, 1968, order 
here under review that Union is to charge Tennessee only 
‘1 cent per Mef of gas in addition to the base price, is 
founded upon two major rulings. One is that under Jupiter’s 
'FPC Rate Schedule No. 7, and in the absence of any con- 
tract reformation, Jupiter may not charge Union anything 
in addition to the 1 cent per Mef of gas as set out in Jupiter’s 
'1966 rate settlement for the other hydrocarbon services 
provided; such is the effect of the Commission’s Finding 
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(A) supra. The second is that under Union’s FPC Rate 
Schedule No. 120, Union is entitled to reimbursement from 
Tennessee only for the payments made by Union to Jupiter 
for the transportation onshore of Union’s Rollover gas; 
such is the effect of the Commission’s Finding (B), supra. 


Jupiter and Union each addresses its respective brief 
to only that portion of these Commission rulings which has 
a direct adverse impact upon it. Each claims that the Com- 
mission misconstrued its particular Rate Schedule here in- 
volved and that it has greater rights under its Rate Sched- 
ule than was held by the Commission.'® Although the Com- 
mission’s ultimate conclusion must be affirmed if either 
of these Commission rulings is sustained,1® we show below 
that each of these rulings is in fact eminently sound and 
free from error. Accordingly, the portion of the Commis- 
sion’s order of April 3 dealing with the Union controversy 
must be affirmed. 


15 Significantly, Union has not intervened in the proceeding insti- 
tuted by Jupiter nor has it taken a position vis-a-vis the Com- 
mission’s construction of Jupiter’s Rate Schedule — even though 
affirmance of that construction would, as a practical matter, 
nullify any adverse effect which the Commission’s construction 
of Union’s Rate Schedule might otherwise have upon Union. 


16 Should the Court reject the Commission’s construction of the 
Union Rate Schedule, the amount charged by Jupiter to Union 
would be directly reflected in what Tennessee pays Union. In 
those circumstances, Jupiter’s claims (Br., pp. 1-2), that “the 
first and most important fact in these proceedings is that * * * 
the result of these proceedings will have no effect upon the 
public” and that “the orders of the Commission here under re- 
view merely affect the distribution of revenues between [Jupi- 
ter] and two large producers of natural gas,” are patently 
unfounded as applied to the Union controversy. Also, since 
Jupiter’s further argument (Br., pp 2, 47-49) that “the normal 
judicial deference to Commission findings is not applicable here” 
is also based on the above claims, this further argument falls of 
its own weight. 
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I. 


JUPITER’S RATE SCHEDULE NO. 7, AS AMENDED 
PURSUANT TO ITS RATE SETTLEMENT, DOES NOT 
PROVIDE FOR ANY CHARGES IN ADDITION TO THE 
ONE CENT PER MCF OF GAS THERE SET OUT FOR 
! THE OTHER HYDROCARBON SERVICES 

! ALLEGEDLY FURNISHED UNION 


A. Most of Jupiter’s Arguments Have No Bearing 
Upon the Union Controversy 


Although Jupiter has formulated the arguments in its 
brief in terms of its controversy with PKM, Jupiter ob- 
viously intends such arguments to be read as addressed to 
the Union controversy as well. One would normally expect 
Jupiter to have presented its case primarily in terms of 
‘the Union controversy since the Union portion of Jupiter’s 
Rollover operation represents roughly 61% of the total 
‘Rollover stream ag compared to the 39% portion for PKM, 
‘and Jupiter claims 2.4 cents per Mef of gas for the addi- 
tional services allegedly provided Union as compared to 
the 1.4 cents per Mef of gas claimed for the claimed PKM 
additional services (see R. 1234-1236). 


Without indulging in any speculation as to why Jupiter 
‘chose to focus upon the controversy in which its stake is 
‘substantially smaller, it is important to note at the outset 
‘that without regard to their validity vel non as applied to 
‘the PKM controversy, several of the arguments advanced 
by Jupiter palpably have no relevance to the Union situa- 
tion. These include: 


1. The references to the action in the Circuit Court of 
Cook County, Illinois, instituted by Jupiter (Jupiter Br., 
pp. 17-21; see also pp. 2, 3). As noted earlier herein, the 
United States District Court for the Northern District of 
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Illinois, Eastern Division, in which Jupiter instituted a 
similar suit against Union, has, in contrast to the state 
court, recognized the primary jurisdiction of the Federal 
Power Commission and has suspended all proceedings in 
that litigation pending final Commission action. Moreover, 
no question is raised or involved in the Federal court action 
with regard to the disposition, pendente lite, of the monies 
purportedly in dispute. 


2. The claim, based on United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332 (1956) and the 
“filed rate” doctrine, that PKM may not charge Jupiter 
more than allowed by its contract with Jupiter (Jupiter 
Br., pp. 21-24, see also pp. 2-3). In contrast to the PKM 
situation where there are cross charges, PKM against 
Jupiter for gas sold and Jupiter against PKM for services 
provided, Union makes no sales to Jupiter and Jupiter’s 
charges for services provided are billed directly to Union 
without recourse to any offset technique. Thus, the very 
format of the Jupiter-Union transaction preciudes any argu- 
ment that the Commission’s action herein has the effect of 
requiring Union to increase its price to Jupiter. 


3. The various arguments (Jupiter Br., pp. 12-13, 24-28, 
46-47) as to the claimed invalidity of the actions taken by 
the Commission in its order of December 13, 1968. The 
December 13 order was issued to deal wth a special problem 
in the PKM controversy, which had its genesis in the fact 
that under the contractual arrangements there involved, 
Jupiter was in a position to exert self-help, in the form of 
offsets, in collecting amounts claimed for the other hydro- 
carbon services. Accordingly, Jupiter’s attack upon the 
action of the Commission patently has no applicability to 
the Union controversy. 
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B. Jupiter Misreads the Commission’s April 3 Order 


With the elimination of the above arguments, only two 
of the contentions made by Jupiter bear upon the Union 
‘controversy. One of these relates to the meaning of the 
' April 3 order. Jupiter makes no argument per se in this 
‘regard and instead adopts the tact of presenting its pre- 
‘ferred reading in factual context as if uniformly accepted 
‘and beyond dispute (see Jupiter Br., pp. 12-17, see also 
3, 8-9, 11). Thus, Jupiter takes the position that the Com- 
mission’s April 3 order (1) recognizes a right in Jupiter, 
‘under its Rate Schedule No. 7, to make a separate charge 
‘for the other hydrocarbon services in addition to the one 
cent per Mef charged for the transportation of gas; and 
(2) rules that the existence of such a right and the amount 
to be charged are matters of contract interpretation prop- 
‘erly for the court, rather than the Commission. Accord- 

‘ingly, Jupiter asserts that the Commission’s conclusion in 

that order that “Union is * * * obligated to pay Jupiter 

'1.0¢ per Mef pursuant to Jupiter’s Gas Rate Schedule 
No. 7” (R. 3738) was merely intended to “designate” for 
the transportation of gas one cent of the average 3.4 cents 

' per Mef which Jupiter charged for all services (see, €.g., 
Jupiter Br., p. 14, 2nd fn). 


Far from being beyond dispute, Jupiter’s reading of the 
April 3 order is demonstrably in error. As shown below, 

' the Commission, in accepting the Jupiter settlement, has 
not recognized any right in Jupiter to charge Union a 
' separable additional amount for the other hydrocarbon 
| services. To the contrary, Jupiter’s attempt at this time to 
charge Union 2.4 cents per Mef of gas for these additional 
' services amounts to a unilateral abrogation by Jupiter of 
| the settlement which was accepted by Commission order 
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of June 28, 1966, and which became binding upon Jupiter 
when it failed to seek rehearing or court review.”” 


1. The 1966 Rate Settlement Did Not Provide Jupiter 
With a Right to Charge Separable Additional Com- 
pensation for Other Hydrocarbon Services 


(a) Prior to the 1966 Rate Settlement, Jupiter’s 
Rate Schedule Contained No Provision for 
Separable Additional Charges for Other 
Hydrocarbon Services 


Prior to the Commission’s acceptance of Jupiter’s pro- 
posed rate settlement in 1966, Jupiter’s Rate Schedule con- 
tained no provision under which Jupiter could make a 
separable additional charge for other hydrocarbon services. 
Section 7 of that Rate Schedule, which sets out the 3.4-cent 
per Mef average rate then in effect, flatly states that the rate 
there provided was to be: 


17 Jupiter’s other remaining contention is that the Commission 
erred in stating (R. 3735) that Jupiter would have to obtain 
both certificate and rate approval from the Commission before 
it could collect any additional compensation for transporting 
other hydrocarbons to which a court might find it entitled. Al- 
though Jupiter devotes a substantial portion of its brief (pp. 
28-46) to this argument, no such question is in fact presented 
in this case. The Commission’s statement is pure dictum with 
regard to the April 3 order; it is neither germane to, nor is it 
a part of, the reasoning leading to the Commission’s conclusion 
as to the amount that Jupiter is curently authorized to charge 
Union. Moreover, there is no undertaking by the Commission 
to exercise the jurisdiction which it asserts in the order under re- 
view. Rather, the Commission expressly recognized the contin- 
gent nature of its statement by indicating that the only occasion 
for exerting the asserted jurisdiction would be “if it were to be 
determined that Jupiter was contractually entitled to compen- 
sation” for transporting the other hydrocarbons (R. 3735). 
Since no court has as yet made any such determination, not 
only does the Commission’s statement have no present impact, 
but it would be time enough to consider its validity should 
a court determine that Jupiter is contractually so entitled. 
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«* * * compensation to be paid by [Pure] to [Jupiter] 
for the services of [Jupiter] in gathering the gas and 
condensate subject to this agreement and separating 
condensate from the gas at [Jupiter’s] plant, and for 
performing all other services provided for hereunder 
exclusive of compression, * * *.” (R. 1693-1694)?* 


Moreover, Jupiter itself expressly so recognized in its 
‘offer of settlement. Indeed, as already noted earlier herein, 
it specifically referred to the unitary all-inclusive nature 
‘of its rate as barring the way to its charging “anything 
‘it pleases” with regard to the other hydrocarbon services. 
Thus, Jupiter itself pointed out (R. 3341): 


“The difficulty with such a suggestion [2.e., that it 
could charge anything it pleases for the other hydro- 
carbon services] is that Jupiter’s contracts with [the] 
producers do not provide separate charges for juris- 
dictional and for non-jurisdictional services. * * *” 


‘In the same vein, Jupiter suggested that to achieve what 
‘in its view would be an equitable resolution of this case, 
there would be required: 


“* * * either a reformation of its various contracts with 
the Rollover Field producers (Pure, Phillips and Kerr- 
McGee) to require those producers to pay Jupiter or 
Commission permission for Jupiter to retain, charges 
for the gathering of natural gas and for the services 
Jupiter renders in gathering, separating and storing 
those producers’ condensate and other liquids” (R. 
3338). 


| And, in accordance with these acknowledged limitations in 
| its existing Rate Schedule, the rate which it proposed in 
its offer of settlement was a single rate of 1.75 cents per 
Mef for all services, with 1.25 cents thereof “imputed * * * 
for gathering natural gas delivered to Tennessee at the 


18 Section 5 of the Rate Schedule provides a separate rate for 
compression in the event compressors are installed (R. 1690- 
1691). There is no question here with regard to this provision. 
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Jupiter Plant” (R. 3345-3346). Further, after this offer 
encountered vehement objections from various parties, 
including PKM and “non-party” Union, Jupiter itself 
tendered a new offer of settlement which abandoned the 
imputed rate concept, offered a 1.0¢ per Mef rate,?® and 
sought to “reserve” the right to claim additional compensa- 
tion from the producers. (R. 3370-3384). 


The absence from Jupiter’s Rate Schedule prior to the 
1966 rate settlement of any separable additional charge 
for providing other hydrocarbon services accords with the 
common practice in the natural gas industry, as the Commis- 
sion recognized in its Notice of Proposed Statement of 
General Policy issued February 5, 1968, in Docket No. 
R-3382°. See also, e.g., Continental Oil Co., 27 F.P.C. 96 
1962); Michigan Wisconsin Pipe Line Co., 29 F.P.C. 989 
(1958) ; Texaco Inc., 33 F.P.C. 1228 (1965). 


In this regard, it should be noted that it is immaterial 
as a practical matter whether the rate set out in Jupiter’s 
Rate Schedule No. 7 be regarded as a unitary rate for all 
services or a rate only for the transportation of gas with 
the other services being provided free. For in truth and 
in fact, the other services are insignificant as compared 


19 This 1.0¢ rate to be compared with the Examiner’s finding 
that Jupiter’s total cost of service (including profits) for render- 
ing all services was only .632 per Mef. 

20 Jupiter’s attempt to derive comfort from this Proposed State- 
ment by claiming (Br. p. 36), that the Commission’s decision 
in this case “is inconsistent with its own policy” as reflected 
in the Commission’s “Proposed Statement of General Policy” 
in Docket No. R-338, goes too far. As the excerpt quoted by 
Jupiter makes clear, the views there set out by the Commission 
are “tentative” only. As a matter of fact they have been hotly 
contested by various interested parties. Furthermore, the Com- 
mission has taken no further action in that proceeding and 
hence has obviously not formulated any firm policy in the 
matter. 
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to the transportation of gas and have consistently been 

' so treated. They have been in effect ignored until Jupiter re- 

' cently latched on to them as a basis for making its present 

claims for additional compensation. For, as the Commission 
found (R, 3822): 


«“* * * the major function which Jupiter was to 
perform under the contracts was the transportation 
of the gas from the offshore platforms * * * and * * * 
the vast bulk (if not all) of the rates [charged by 
Jupiter] was intended to serve as recompense for that 
service.” 
The validity of this finding is easily demonstrated. 

First, contrary to Jupiter’s implication, Jupiter does not 
provide Union any hydrocarbon storage services. As to the 
' storage of condensates, Jupiter’s only responsibilities un- 
der its Rate Schedule No. 7 are (1) to deliver the conden- 
sates “at the tank of [Union]” (R. 1692) ; and (2) to furnish 
“free of cost to [Union] * * * a location upon which [Union] 
may erect and maintain storage facilities * * *” (R. 1697) ; 
the actual storage facilities are “furnished by [Union] at 
[Union’s] expense” (R. 1696). As for the liquefiable hydro- 
carbons, they become available for storage only after proc- 
essing in the Phillips plant, which is well beyond any 
point that Jupiter has had anything to do with the Rollover 
gas stream. 


Second, Union, rather than Jupiter, does the separating 
at the offshore platforms, as is apparent from the explicit 
provision in Section 11 of the Jupiter Rate Schedule that 
“{Union] shall separate the gas and condensate and free 
water and, after recombining the gas and condensate de- 
liver the same to the [Jupiter] gathering system at the 
[Union] delivery points” (R. 1696-1697). And while Jupiter 
does do the onshore separating which incidentally admitted- 
ly consists of merely a mechanical processing with no ex- 
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traction of the liquefiable hydrocarbons involved (R. 648), 
Section 11 of the Jupiter Rate Schedule contains the fol- 
lowing significant language (R. 1697-1698) : 


“[Jupiter] agrees to erect, install, maintain and 
operate at [Jupiter’s] sole cost, risk and expense, in 
connection with its gathering system, a plant to me- 
chanically separate the condensate from the gas de- 
livered hereunder, and [Jupiter] will redeliver to 
[Union], free of cost and expense to [Union] * * * all of 
the condensate so recovered.” 


As summarized by Union (Br., p. 23): 
“Nontransportation services involve mere mechani- 
cal separation which is very inexpensive and similarly 


inexpensive storage of condensate in tanks owned by 
Union on land in a swamp owned by Jupiter.” 


Third, the record shows that the condensates which 
Jupiter actually separated from the Rollover gas stream 
in 1962 (converted to a Mef basis) aggregated some 275 
thousand Mef for both PKM and Union,” or about one half 
of one percent of the total volume of Rollover stream of 
nearly 53 million Mef in that year. In addition, while there 
is no separate figure in the record as to the volumes of 
liquefiable hydrocarbons involved in that year, the Union 
gas delivered to Phillips for processing and not redelivered 
to Tennessee aggregated about 1,620 thousand Mef—a 
volume which includes the gas used by Phillips as plant fuel 
as well as the “shrinkage” of the gas stream resulting from 
the extraction of liquefiable hydrocarbons. Even assuming, 
arguendo, that that figure includes only liquefiable hydro- 
carbons, Union’s total other hydrocarbons in 1962 would 
still amount to only about 5 percent of Union’s total volume 
of about 32.5 million Mef for that year. (see R. 1236, 3388). 


21 Based on the 61-39 division of the gas stream, Union’s share 
of the condensates in 1962 amounted to about 165 thousand Mef. 
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Finally, the costs of Jupiter’s Rollover system allocated 
to the other hydrocarbon services buttons the matter up. 
‘Whe evidence submitted by the Commission Staff in the 
Jupiter rate investigation allocated only about $16,000 of 
a total cost of service of about $275,000 to the other hydro- 
 egarbons (R. 1236). The data submitted by Jupiter in sup- 
port of its amended offer of settlement in that rate investi- 
- gation allocated even less, both absolutely and percentage- 
| wise, to these other services; of the total “gathering” cost 
"of service of about $590,000 there claimed, Jupiter allocated 
some $575,000 to the transportation of gas, leaving only 
about $15,000 for the other hydrocarbons (see R. 3387, 
3388). 


(b) The 1966 Rate Settlement Did Not 
Enlarge Jupiter’s Contract Rights 


Contrary to Jupiter’s assertion (Br., p. 14, 2nd fn.), the 


effect of the 1966 rate settlement was not to fix a one-cent 
rate for only the transportation of gas and leave Jupiter 
free to charge the difference between the old rate and the 
new one-cent gas transportation rate for the remainder of 
the services provided by it; rather, that settlement operated 
to reduce the entire all-inclusive rate charged by Jupiter 
from 3.4 cent (average) to one cent per Mef, without 
creating a right in Jupiter to make a separable additional 
charge for the other hydrocarbon services provided. 


As indicated earlier herein, Jupiter recognized in its 
original settlement offer that before it would be able to 
make a separable additional charge for the other hydro- 
carbon services, either a “reformation” of the producers’ 
contracts or “Commission permission” would be required 
(R. 3338). And apparently, in light of the vigorous objec- 
tions by the producers to any contract reformation, Jupi- 
ter, in its amended offer of settlement, made no mention 
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of contract reformation. Instead, it sought to invoke “the 
- Commission permission” route as a means of achieving its 
objective. Thus, in addition to a 1-cent per Mef charge for 
transporting natural gas, Jupiter proposed in its amended 
| settlement offer that it be permitted to reserve “its rights” 
- to collect a separate additional charge for the other hydro- 
- earbon services (R. 3373). The Hearing Examiner, after 
- full hearings, had of course found that Jupiter’s total cost 
of service (including profit) for all services rendered was 
.632 cents per Mef. 


The Commission, however, did not accept Jupiter’s pro- 
posal in this respect. Not only did it decline to grant such 
permission to Jupiter, but it clearly indicated that, as far 
as it was concerned, any change in Jupiter’s existing rights 
would have to be brought about through new arrangements 
with the producers. Thus, in its June 28, 1966, order accept- 
ing Jupiter’s proposed rate settlement (R. 3405-3410), the 


Commission stated (R. 3409): 


“Jupiter’s reservation of claimed rights with respect 
to the collection from Union and Phillips-Kerr McGee 
of compensation for transporting, separating or stor- 
ing those producers’ condensates and liquefiable hydro- 
carbons and the producers’ answers on that point does 
not present any issue to be determined at this time. 
Any contractual arrangements Jupiter makes with the 
producers for those services will be acted upon if and 
when they are appropriately submitted to this Com- 
mission.” 


That the Commission’s acceptance of the rate settlement 
was not intended to bestow any new rights upon Jupiter 
is indicated by the Commission’s response to PKM’s ap- 
plication for rehearing in this regard. As mentioned earlier 
herein, PKM there urged that the sentence emphasized in 
the above quotation: 
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«* * * is so worded as to seem to imply something that 
could not have been contemplated: that there remains 
open for negotiation between the parties some new con- 
tractual ‘arrangements’ respecting Jupiter’s ‘services’ 
in its handling of the condensates for Phillips-Kerr 
McGee. If that is implied, the Commission, it is sub- 
mitted, has plainly erred. There is already a firm con- 
tractual arrangement covering the matter — that en- 
tered into between Phillips-KerrMcGee and Jupiter’s 
predecessor, assumed by Jupiter, and still in force.” 
(R. 3418) 


‘To remove the implication envisioned by PKM, the Com- 
mission stated by way of clarification (R. 3430) : 

“The quoted sentence neither implies that further 
contractual arrangements are open for negotiation 
nor requires that further negotiations be held. That 
sentence merely indicates that we are not now determin- 
ing the claimed rights of any party on this matter.” 


Clearly, therefore, the Commission’s order accepting 
Jupiter’s amended settlement offer did not undertake to 
' modify the existing arrangements between Jupiter and 
- Union, except in one respect. And that respect was to pro- 
vide a 1-cent per Mef rate in lieu of the existing contract 
average charge of 3.4 cents per Mef. Accordingly, since, 
as shown above, prior to its 1966 rate settlement, Jupiter’s 
' only charge to Union was 3.4 cents per Mef with no separate 
- additional charge for the other hydrocarbon services, the 
- Commission’s acceptance of Jupiter’s settlement offer was 
' not intended to enlarge Jupiter’s rights vis-a-vis Union. A 
fortiori, it was not intended, as Jupiter argues, merely to 
| “designate” 1 cent of the previous 3.4-cent rate as being 
the charge for the transportation of gas; and thereby leave 
Jupiter free to charge “anything it pleases” for the other 
hydrocarbon services. 
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(c) The April 3 Order Here Under Review 
Does Not Enhance Jupiter’s Right 


The Commission’s April 3 order here under review plain- 
ly was not intended to create in Jupiter any rights it prev- 
iously did not have. This is particularly true since the Com- 
mission was merely declaring, not finding, the rights of the 
parties under rate settlements approved earlier by it. Read 
in light of this purpose, the conclusion is inescapable, we 
submit, that there is no holding by the Commission of any 
right in Jupiter at this time to make a separable additional 
charge for the other hydrocarbon services provided. 


Thus, the Commission flatly and without qualification 
finds and concludes that (R. 3738) : 


“(A) Union is, and since May 15, 1966, has been, ob- 
ligated to pay Jupiter 1.0¢ per Mcf pursuant to Jupi- 
ter’s FPC Rate Schedule No. 7.” 


As just shown, prior the 1966 settlement, Jupiter did not 
have any right to make a separable additional charge for 
the other hydrocarbon services and that settlement did 
not operate to create any such right in Jupiter. In these cir- 
cumstances, the above finding declaring Jupiter’s rights 
vis-a-vis Union as of the effective date of that settlement 
patently negates any present right in Jupiter to make any 
such separable additional charge. This becomes even clear- 
er in light of the Commission’s further comment in its 
order of May 24, 1968, on rehearing that (R. 3822): 


«* * * the major function which Jupiter was to perform 
under the contracts was the transportation of gas 
from the offshore platform * * * and * * * the bulk (if 
not all) of the rates [charged by Jupiter] was intended 
to serve as recompense for that service.” 


Moreover, the Commission’s expressed deference to the 
courts with respect to the contractual issues being raised 
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‘in the pending litigation must be read in light of its ob- 
‘servation in this regard that “* * * in the present situa- 
tion, any judicial remedy available to J upiter may well be 
a matter of equity rather than of law” (R. 3735). In so ob- 
‘serving, the Commission plainly was harkening back to 
‘Jupiter’s earlier recognition (1) that its contracts with 
‘the producers did not provide for separable additional 
compensation for the other hydrocarbon services; and (2) 
‘that one of the two avenues for making a separable addi- 
tional charge for the other hydrocarbon services was 
through reformation of its contracts with the producers. 


That the Commission’s approach was not that Jupiter 
now has rights to charge separately for the other hydro- 
—earbon services but rather that the pending litigation may 
result in creating such rights in Jupiter is also indicated 
' py the Commission’s further comment that “even if it were 
to be determined that Jupiter was contractually entitled 
to reimbursement for the transportation services it pro- 
' vides for [PKM and Union], it would not be entitled to 
payment therefor * * *” (R. 3735). The basic premise un- 
- derlying this comment again is that any judicial determina- 
' tion which might be made in the pending litigation would 
apply in futuro only, and not affect the present situation. 
- This again belies the existence now — prior to any determi- 
nation by the courts—of a right in Jupiter to make a 
separable additional charge for the other hydrocarbon 
services. 
‘The foregoing reading of the Commissions April 3 order 

is buttressed by the Commission’s December 13, 1968, order. 
The Commission there summarized its holdings in the 
earlier April 3 order®* as follows: 


22 This summary of the April 3 order is cast in terms of Jupiter’s 
relations with PKM because the December 13 order deals only 
with the PKM controversy. However, in view of the identical 
treatment which the Commission has given this aspect of both 
controversies, the summary applies with equal force to the 
Union controversy as well. 
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«“* * * We held that some of the functions which Jupi- 
ter asserted to be non-jurisdictional were in fact within 
the jurisdiction of this Commission, and that the re- 
maining services appeared to be quite minor. We noted 
that Jupiter could not, under the Natural Gas Act, col- 
lect any fees from Phillips-Kerr-McGee for the juris- 
dictional transportation services until it secured a cer- 
tificate for those services at an appropriate rate. And 
we noted that, if Jupiter were entitled to reformation 
of its contract with Philliyps-Kerr-McGee im order to 
establish some payment for the remaining minor non- 
jurisdictional services it performed for Phillips-Kerr- 
McGee, that reformation would have to be done in a 
court of equity, outside the scope of the contract on 
file with us as a rate schedule.” (mimeo, p. 3) 


2. Jupiter’s Attempt to Charge Union 2.4 Cents per Mcf 
of Gas for the Other Hydrocarbon Services Provided 
Might Frustrate the 1966 Rate Settlement 


In its amended offer of settlement, Jupiter represented 
(R. 3383) : 


“A resolution of the instant proceedings on the basis 
of the Amended Settlement Offer made herein will 
serve to resolve all controversial issues and will put an 
end to uncertainty respecting Tennessee’s cost of gas 
purchased in the Rollover Field. The settlement rate 
proposed herein would represent a reduction in Ten- 
nessee’s cost of purchased gas of over $1,000,000 per 
year.” 


The Commission accepted these representations at face 
value; in approving the settlement offer, it expressly listed 
as among the reasons for its action that (R. 3407): 


“The proposed settlement would accomplish the fol- 
lowing: A reduction in Jupiter’s transportation rate 
of approximately 65 percent which would effect an 
immediate reduction in Tennessee’s purchased gas costs 
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of over $1,000,000 annually without further litigation, 
establishment of a firm transportation rate of 1.0¢ 
per Mef * * *.” 


However, despite these representations and the Com- 
mission’s reliance thereon, Jupiter has continued to bill 
' Union?* the same aggregate rate as it charged Union prior 
to the settlement, i.e., an average of 3.4 cents per Mef of 
‘gas. The only difference between Jupiter’s rate prior to 
the 1966 settlement and its rate since then is that in con- 
trast to the prior-settlement 3.4 cent rate which was an all- 
‘nelusive unallocated rate for all services, the post-settle- 
ment 3.4-cent rate purports to be an aggregate of two separ- 
ate charges (1) 1 cent per Mef of gas for the transportation 
of gas; and (2) 2.4 cents per Mef of gas for the other hydro- 
carbon services provided. 


In this connection, it should be noted that the joint 
- Jupiter-Union actions would have the effect of wiping out 
the rate reduction which the Commission was led to believe 
would result from its acceptance of Jupiter’s proposed 
settlement. In addition to Jupiter’s claim of the right to 
' make the same aggregate charge as it did prior to its rate 
settlement, Union is asserting, as already mentioned earlier 
herein, that its Rate Schedule No. 120, provides for reim- 
- bursement from Tennessee of all payments which it makes 
- to Jupiter for services in connection with its Rollover gas 
' stream. In these circumstances, the rate reduction which 

the Commission expected from the Jupiter settlement 
- could be attained only by rejecting Union’s claim —as the 
Commission properly did (see Point I, infra) — of being 
only a conduit between Jupiter and Tennessee with respect 
to the charges which Jupiter is seeking to assess against 
Union. 


23 After an initial billing attempt which was rejected by Union, 
see discussion below. 
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Indeed, the very form of post-settlement billing adopted 
by Jupiter, at the urging of Union, was designed to facili- 
tate the nullification of the rate reduction. Thus, Jupiter’s 
first post-settlement billing (ie¢., for October 1966), con- 
sisted of an invoice for $28,902.20 for the transportation 
of gas computed at the rate of 1.0 cent per Mcf of gas and 
the reservation of a right to bill Union separately for the 
other hydrocarbon services furnished (see R. 3460-3461). 
However, when Union rejected the invoice in that form on 
the ground that it was based on a “compensation rate not 
provided for in our agreement * * *” (R. 3641, 3481), Jupi- 
ter submitted two separate imvoices, one, again, for 
$28,902.20 for the transportation of gas, and the other, in 
the amount of $66,472.20 for “all other services provided 
for under our agreement” (R. 3461, 3478-3479). With 
these two invoices Jupiter sent a covering letter containing 
the following explanation (R. 3461, 3480) : 


“In accordance with your request, we are submitting 
two invoices. The first covers the transportation of 
gas and pursuant to our FPC Gas Rate Schedule No. 7, 
Supplement No. 5, the amount invoiced on this item is 
calculated on the basis of $0.01 per MCF of gas trans- 
ported at 15.024 PSIA. 


“The second covers all other services provided for in 
our Agreement except transportation of gas and com- 
pression. This second invoice is calculated on the basis 
of the difference between (a) $0.01 per MCF of gas 
transported and (b) the rates of compensation set 
forth in Section 7 of our Agreement covering all serv- 
ices to be rendered by us under said Agreement, in- 
cluding the transportation of gas.” 


Union then rejected Jupiter’s two-invoice billing on the 
ground, inter alia, that its agreement with J upiter provided 
a “single rate” of compensation (R. 3461-3462, 3483-3484). 
Union further commented (R. 3461-3462, 3483) : 
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“Jt was not our intent nor the purpose of our recent 
letter to solicit from Jupiter the two in lieu invoices, 
in each of which you have used ‘rates of compensation’ 
not provided for in our agreement.” 


Thereafter, Jupiter submitted a single invoice in a total 
amount of $97,384.20, computed “per contract dated Janu- 
' ary 2, 1957, between corporate predecessors of Jupiter and 
Union” (R. 3486-3488, 3472). Although the amount thus 
billed was the same as the total of the two separate in- 
voices rejected earlier, Union not only paid the invoice 
' so computed by Jupiter but asserted then as now a right 
- to reimbursement of this full amount from Tennessee (R. 
3462, 3447). See, infra, p. 32 et seq. 


The incongruity of these actions is even more striking 
' in view of the fact that although the other services fur- 
nished by Jupiter relate to other hydrocarbons, Jupiter 
| arrives at the total billing therefor by multiplying its pur- 
portedly separate 2.4 cent charge for providing such serv- 
ices by the Mcfs of gas transported. As mentioned earlier 
| herein, the maximum volume of other hydrocarbons handled 
| for Union in 1962 was about 1,780 thousand Mcf** (on a 
' converted basis) as compared to its some 32.5 million Mef 
of gas for that year, Assuming for present purposes, that 
the other hydrocarbons handled in 1962 did not include 
any plant fuel but included only condensates and liquefiable 
hydrocarbons, a 2.4 cent per Mcf of hydrocarbons rate 
would yield revenues of about $42,720, as compared to 
Jupiter’s own cost allocation of only $15,000 for these 
services. 


However, by applying the 2.4 cent charge to Mcfs of 
gas, Jupiter would increase its total charge for the other 


24165 thousand Mef of condensates and 1,618 thousand of plant 
fuel and shrinkage volumes. See supra p. 22. 
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hydrocarbon services to roughly $780,000, based on 1962 
figures or nearly 44 cents per Mef of other hydrocarbons 
handled in that year —still assuming that plant fuel gas 
is not included in these hydrocarbon volumes. Since the 
above figures do include plant fuel, Jupiter’s method of com- 
puting its charge would obviously result in a charge for 
the hydrocarbon services of much more than 44 cents per 
Mcf of hydrocarbons. 


In view of the foregoing it is clear that under Jupiter’s 
Rate Schedule No. 7, as amended by the 1966 Jupiter rate 
settlement, and in the absence of any contract reformation 
or amendment, Jupiter may not charge more than one cent 
per Mef of gas for the services furnished by it with respect 
to Union’s Rollover gas stream. Accordingly, the Commis- 
sion’s holding with respect to the Jupiter-Union phase of 
the Union controversy should be affirmed. 


II. 


THE COMMISSION’S HOLDING THAT UNION MAY 

RECOVER ONLY ONE CENT PER MCF OF GAS FROM 

TENNESSEE IN CONNECTION WITH THE SERVICES 
FURNISHED BY JUPITER IS FREE OF ERROR 


As indicated earlier herein, Union’s brief is concerned 
exclusively with the Commission rulings relative to the 
Union-Tennessee phase of the Union controversy. Union’s 
efforts to upset these Commission rulings are focussed 
primarily on the claim, as already mentioned earlier herein, 
that the Commission committed substantive error in hold- 
ing that Union’s right to reimbursement from Tennessee 
for services furnished by Jupiter was limited to only one 
cent per cent per Mef of gas (Br., pp. 13-29). According to 
Union, under its Rate Schedule No. 120, Union is merely 
a conduit between Jupiter and Tennessee with respect to 
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‘the charges made by Jupiter for services furnished for 
Union’s Rollover gas stream and hence, Union is entitled 
‘to reimbursement from Tennessee for the full amount of 
these charges by Jupiter even though they include separable, 
‘additional amounts for services relative to other hydro- 
' earbons not sold to Tennessee. In addition, Union (Br., pp. 
29-32) seeks to raise a procedural question, based on the 
claim that the Commission had failed to hold hearings as 
requested by Union prior to the issuance of the orders 
' here under review. As shown below, neither of these con- 
' tentions has any merit and does not warrant the relief 
sought by Union. 


A. The Commission Properly Held that Union’s Right 
of Reimbursement from Tennessee Is Limited to 
One Cent per Mcf 


In Point I, supra, it is demonstrated that under the 1966 
_ Jupiter rate settlement, and absent reformation or modi- 
- fication of the present Jupiter-Union contract, Jupiter is not 
' authorized to make any separable additional charges for 
- the other hydrocarbon services furnished by it in connec- 
- tion with Union’s Rollover gas stream. We show below that 
' even if the Court were to rule to the contrary and hold 
that even without a contract reformation, Jupiter may make 
such a separable additional charge, the amount of the 
Jupiter charges which Union may pass on to Tennessee 
is nevertheless limited to the one cent per Mef provided 
in the 1966 Jupiter rate settlement. 


1. The Documents Cited By Union Support, Rather 
Than Undercut, the Commission’s Ruling 


In claiming a right against Tennessee to reimbursement 
of any separable additional amounts which Jupiter may 
charge for other hydrocarbon services, Union (Br., pp. 13- 
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22) relies heavily upon (1) the Pure settlement proposals, 
(2) the Commission order approving the Pure settlement, 
and (3) the Pure-Tennessee contract amendment. These 
documents, however, fall far short of establishing Union’s 
claim. Indeed, since, as Union implicitly concedes (Br., pp. 
22-23), these documents provide only for a pass through 
of Jupiter’s charges for “transportation,” they support, 
rather than undercut, the Commission’s holdings. 


(a) The Pure Settlement Proposals 


Despite Union’s efforts to “bluff it through,” the excerpts 
from the Pure settlement proposals reproduced in Union’s 
brief, including particularly the italicized portions thereof 
(see Union’s Br., pp. 18-19), are uniformly cast in terms 
of Jupiter’s charges for “transportation.” Significantly, 
there is no reference to the other hydrocarbon services 
allegedly provided by Jupiter. Hence there is an implicit 
negation, at least as far as the literal language is concerned, 
of a right in Union to reimbursement from Tennessee of 
any separable or additional charge by Jupiter for these 
other services. This is particularly so since, as already 
noted earlier herein, Section 7 of the Jupiter Rate Schedule, 
relating to compensation, 7.e., the charge which Union 
claims the right to pass on to Tennessee in its entirety, 
expressly covers. 

«“* * © compensation * * * for * * * services * * * 
in gathering the gas and condensate * * * and separat- 
ing condensate from the gas * * * and for performing 


all other services provided for hereunder * * *.” (R. 
1693) 


Thus if Pure intended its right to reimbursement to be 
co-extensive with its obligation to Jupiter, it was fully aware 
of how to achieve such a result.*® 


25This provision dates back to at least 1957— about 5 years 
prior to the Pure settlement proposal in 1962. 
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That Union rights vis a vis Tennessee were not intended 
to include Jupiter’s separable charges for non-transporta- 
- tion services is clear from the fact that Pure’s “Motion to 
Amend Petition for Approval of Settlement Proposal” 
' talked in terms of a base price of 16.75¢ per Mef “plus reim- 
' bursement for actual payments by Pure to Jupiter for trams- 
- portation” (R. 2581). Similarly, its Amendment to Settle- 
ment Proposal proposed that its rate for the instant sale to 
Tennessee be at the same 16.75¢ per Mef base price “plus 
| reimbursement of the actual payments Pure makes to 
Jupiter Oil Corporation for transportation” (R. 2590). 


There is, we submit, no need to resort to dictionaries or 
other lexicographical works to ascertain that “transporta- 
tion” as used in its normal and usual sense, would not 
include the separating, storing, or other nontransportation 
services allegedly provided by Jupiter in connection with 
Union’s other hydrocarbons. Obviously, then, even if it be 
assumed for the moment that “transportation” as used in 
the Pure settlement proposal embraced the transportation 
of gas and other hydrocarbons, the literal language of that 
settlement proposal still is not such as to support Union’s 
claims to a right to reimbursement from Tennessee for 
Jupiter’s additional charge for all the other hydrocarbon 
services. 


(b) The Commission’s Order Approving the 
Pure Settlement 


The Commission’s order approving the Pure settlement 
(R. 2611-2615) similarly does not support Union’s present 
argument. Like the Pure settlement proposals, the Com- 
mission’s order is cast in terms of “transportation,” there- 
by again excluding at least literally the non-transportation 
hydrocarbon services allegedly provided by Jupiter. 
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Moreover, there is no possible ambiguity in the Com- 
mission order as to whether “transportation” includes the 
transportation of other hydrocarbons. The Commission’s 
order clearly discloses a Commission understanding that 
“transportation,” as there used, referred to the transporta- 
tion of gas. Thus, as the Commission expressly noted in 
the orders here under review (R. 3730, 3824), its order 
accepting the proposed settlement, summarized it in the 
following terms (R. 2613) : 


“Tt [Pure] proposes a settlement rate of 16.75¢ per 
Mef plus reimbursement of the charges Pure has to 
pay for transportation. Pure has agreed to charge only 
that amount that it actually pays for transportation of 
the gas on shore * * *.” 


Pure implicitly accepted this Commission interpretation 
by not applying for rehearing or clarification. Such conduct 


by Pure (now Union) eliminates any possible ambiguity in 
the settlement proposal as to whether it contemplated reim- 
bursement by Tennessee for any separable additional 
charges which Jupiter may seek to make. 


(c) Pure’s Filed Rate 


Likewise, the Pure-Tennessee contract amendment, exe- 
cuted subsequent to Commission approval of the rate set- 
tlement, now filed with the Commission as a supplement to 
Union’s Rate Schedule No. 120, supports the Commission, 
rather than Union. As set out in Union’s Brief at pp. 15-16 
(see also R. 1984), that contract amendment provides for 
Tennessee to pay Union, in addition to the base price for 
the gas itself, “the average payment in cents per MCF” paid 
by Union to Jupiter “for gas transported which shall be 
determined by dividing the total payment made by the total 
gas volume on which such payment is based. * * *” 
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Contrary to Union’s contention, the contract amendment 
did not provide for Tennessee to reimburse Union for any 
‘separable additional charges which J upiter may make 
against Union for other services. The fulerum of Union’s 
argument in this respect is the phrase “total payment” in 

the formula for determining “average payment.” However, 
that phrase obviously would not have the broad sweep 
urged by Union. Even Union would have to recognize that 
‘there are limitations upon the reach of that language. Such 
‘limitations obviously are ascertained from the context in 
which the phrase is used. And when “total payment” is 
read in the context of the contract amendment, the far 
‘more, if not, the only, reasonable construction, we submit, 
is that the phrase is limited to payments made for the 
transportation of gas. This is particularly so since Ten- 
‘nessee has no relation to these other hydrocarbons; only 
the natural gas is sold to Tennessee and the hydrocarbons 
are retained by Union. 


To begin with, the contract amendment does not contain 
_ any reference to the transporting, or the providing of other 
" services for other hydrocarbons, much less to any separable 
additional charge for these services. In contrast, the con- 
' tract amendment is phrased solely in terms of gas trans- 
' ported. Moreover, the purpose of the formula in which 
_ “total payment” appears is to determine “the average pay- 
| ment in cents per MCF paid [to Jupiter by Union] for gas 
| transported” (BR. 1984). And the formula itself provides 
for the dividing of the “total payment” by “the total gas 
volume on which such payment is based * * *” (BR. 1984). 
| Plainly, the context in which “total payment” appears limits 
its scope to the payments made for the transportation of 
gas. 


This reading is reinforced by the facts (1) that, as is 
apparent from Section 7 of Jupiter’s Rate Schedule No. 7, 
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Union’s predecessor, Pure, was fully aware of how to in- 
dicate that the charges were to embrace more than the 
transportation of gas if it so intended, and (2) that the 
contract amendment was itself entered into in furtherance 
of the Commission order accepting Pure’s proposed rate 
settlement. As shown above, the Commission there con- 
strued the proposal as providing for reimbursement by 
Tennessee of only the charge made by Jupiter for trans- 
porting the Rollover gas and Pure did nothing to alert the 
Commission of any disagreement with this construction. 
In these circumstances, the presumption is very strong that 
the contract amendment followed the construction set out 
in the Commission’s order, and so, similarly limited the 
reimbursement by Tennessee to only Jupiter’s charge for 
transporting Union’s Rollover gas. 


2. The Further Considerations Urged by 
Union Do Not Advance Its Position 


Despite the impression which it tries to create to the con- 
trary, Union finally recognizes, albeit indirectly and re- 
luctantly, that the various documents relied upon by it do 
not go as far as it would like. Thus, with reference to 
these documents, Union expressly acknowledges (Br., pp. 
22-23) that “the language * * * refers to ‘transportation’ 
by Jupiter and * * * makes no reference to the other serv- 
ices for which Jupiter is compensated.” To bridge the gap, 
thus resulting in its argument, Union falls back to the 
claim (Br., pp. 22-29) that there are several reasons for 
construing “gas” as used in the above documents to include 
the other hydrocarbons and “transportation” as there used 
to include the other services allegedly provided by Jupiter. 
Union’s arguments do not hold together.*® 


26 We do not stop below to discuss Union’s contention (Br., pp. 
23-24) that to construe “transportation” in the documents as 
limited to the transportation of gas is inconsistent with the 
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(a) The “De Minimis” Nature of the 
Other Hydrocarbon Services 


At various places in its brief (see, e.g., pp. 16, 21, 23), 
‘Union urges that the other hydrocarbon services provided 
‘by Jupiter are de minimis. From this, Union contends 

(Br., p. 23) that “the portion of Jupiter’s rate attributable 
‘to non-transportation services is practically de minimis,” 
‘and hence that “the insignificant amount attributable to 
‘non-transportation services clearly justified characterizing 
all of the charge as being for transportation.” 


Tennessee agrees that both the other hydrocarbon servi- 
ces provided by Jupiter and the costs attributable thereto 
do, in fact, border on de minimis. Tennessee believes that it 
has already so demonstrated earlier herein. Tennessee 
| further agrees that Union’s proffered description fits Jupi- 
ter’s rate to Pure at the time of the Pure settlement and 
' prior to the Jupiter settlement. As shown earlier herein, 
- not only did Jupiter’s then rate consist of an all-inclusive 
- unallocated charge for services in connection with the gas 
- stream produced by Union from the Rollover Field, but the 
“major” service it provided was the transportation of gas 
' and “* * * the vast bulk (if not all) of the rates [charged] 
| ® * ® was intended to serve as recompense for that service” 
~ (see, R. 3821, 3822). Indeed, it was because of these char- 
acteristics of the earlier Jupiter rate that prior to the 
_ Jupiter rate settlement, Tennessee paid Union the full 
' amount of Jupiter’s charges in connection with Union’s 
Rollover gas stream. 
of the other hydrocarbons while part of the gas stream. Quite 
apart from any question as to whether the Commission has 
jurisdiction with respect to such transportation, which as 
shown earlier herein, is not reached in this case, the alleged in- 
consistency is in fact nonexistent; the considerations bearing 
on the construction of a phrase in documents have no necessary 


relationship to those governing the scope of the Commission’s 
jurisdiction. 
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Union’s proffered description does not, however, begin 
to come close to the present situation with regard to the 
amounts which Jupiter is seeking to charge Union, and 
which Union in tarn is claiming reimbursement from Tenn- 
essee. Ignoring the various formats in which it could be 
presented —i.e., as two separate charges or as a single 
rate consisting of a composite of two charges (see, supra, 
pp. 30-31)—it is clear that since its rate settlement, Jupiter 
has, with Union’s acquiescence, if not with Union’s affirma- 
tive urging, sought to charge not only the one-cent settle 
ment rate for only the transporting of Unions gas, but also 
a separable additional amount for the other hydrocarbon 
services. 


With Jupiter’s fixing the latter amount by taking the 
difference between the 3.4 cents per Mef pre-settlement aver- 
age rate and the one-cent settlement rate, this additional 
amount to which Union asserts a right to reimbursement 
from Tennessee is about 2.4 cents per Mcf of gas or 2.4 
times the one-cent per Mef of gas settlement rate. Thus, us- 
ing 1962 figures for illustrative purposes, the total annual 
charge for transporting Union gas would amount to only 
about $325,000,27 whereas the additional amount claimed for 
the other hydrocarbon services would aggregate about 
$778,000 annually.2® Such additional amount is hardly an 
insignificant or de minimis sum. 


(b) Tennessee’s Alleged Practical Interpretation 


The foregoing is also dispositive of Union’s further claim, 
based on Tennessee’s alleged practical interpretation (Br. 
pp. 24-25). In this regard, Union asserts that for over four 
years subsequent to the Pure rate settlement, Tennessee 
paid Union the same amount that Jupiter billed it; accord- 


27 32,437,199 Mcf of gas (R. 3388) times 1.0 cent. 
28 32,437,199 Mcf of gas (R. 3388) times 2.4 cents. 
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‘ingly, Union urges that such action by Tennessee represents 
a practical recognition by Tennessee of an obligation, under 
its Rate Schedule No. 120 to reimburse Union for the full 
amount of Jupiter’s charges for services rendered. 


The difficulty with this argument is that it ignores the 
‘vast differences just pointed out between Jupiter’s pre- 
' settlement rate situation and that which has prevailed since 
the Commission accepted Jupiter’s settlement proposal. As 
‘there shown, Jupiter’s pre-settlement rate was an all-in- 
‘elusive unallocated rate for all services performed by 
_ Jupiter in which the principal service provided by far was 
the transportation of gas, and the bulk, if not all, of 
‘the amount charged was for the transportation of gas. In 
these circumstances, Tennessee’s payment to Union of the 
full amount then being charged by Jupiter merely reflects 
a recognition by Tennessee of an obligation to reimburse 
' Union for the payments made by it to Jupiter for the trans- 
' portation of gas, with the amounts, if any, for the other 
hydrocarbon services being not only unallocated, but so 
' insignificant as not worth taking the time, or making the 
effort, to separate them out. 


It plainly does not reflect, as now urged by Union, a 
' recognition by Tennessee of an obligation to reimburse 
Union for all of Jupiter’s charges including the additional 
' separable charges which Jupiter has been trying to make 
_ for the other hydrocarbon services since the Jupiter settle- 
| ment. To the contrary, as applied to the post-settlement 
' situation, Tennessee’s pre-Jupiter settlement payments to 
- Union are wholly consistent with the Commission’s holding 
here that Tennessee is obligated to reimburse Union only 
for those payments which Union makes to Jupiter for the 
transportation of gas. 


42 


Indeed, Union’s own actions herein implicitly acknowl- 
edge the weakness of its argument in this regard. As noted 
earlier herein, Union rejected statements submitted by 
Jupiter consisting (1) of a charge of one cent per Mef for 
the transportation of gas plus a reservation of the right 
to charge separately for the other services provided, and 
(2) of two separate billings, one for one cent per Mef for 
the transportation of gas and the other charging the differ- 
ence between average rate of 3.4 cents per Mecf and one cent 
per Mef of gas for the other hydrocarbon services. Instead, 
Union insisted that at least on their face, the statements 
submitted by Jupiter should appear to charge an all- 
inclusive unallocated rate for the various services provided. 
Since such insistence could only have been designed to 
provide Union with a basis for claiming reimbursement for 
the full amount of its payment to Jupiter, it plainly mani- 
fests recognition by Union that absent such artificial crea- 
tion of a single total charge, it would be not have even a 
superficial basis for claiming reimbursement for the full 
amount from Tennessee. 


(c) Alleged Industry Practice 


Likewise, the vast differences between the pre-Jupiter 
settlement situation and that prevailing since the Commis- 
sion’s acceptance of Jupiter’s settlement offer, destroy 
Union’s further argument (Br., pp. 25-26) that its claim 
for reimbursement of Jupiter’s separable additional, charge 
for other hydrocarbon services is also supported by industry 
practice. 


As Union properly points out (Br., p. 25), it is very 
common. for a pipeline gas purchaser to provide other hy- 
drocarbon services. This practice has developed in the 
past because, as in the pre-Jupiter settlement situation, 
the costs attributable to these services are recognized as 


43 


being relatively minor as compared to the cost of the 
primary function of transporting the natural gas involved. 
See Continental Oil Company, supra, 27 F.P.C. at 150. 
In addition, typically in these cases, ownership of the hydro- 
carbons is retained by the producer of the gas purchased by 
the pipeline, and the providing of these other hydrocarbon 
services by the pipeline is part of the total consideration 
which it paid for the gas. Continental Ou Company, supra, 
at 107. As a result, not only does the pipeline purchaser 
have control over the costs involved in providing these 
ladditional services, but there is no reason to make a sep- 
arable charge therefor. 


This, however, is very different from the post-Jupiter 
‘settlement situation discussed above, where the amount 
which Jupiter seeks to charge for such services and for 
which Union claims reimbursement from Tennessee is readi- 
‘ly separably and highly substantial, if not bordering on 
the extravagant. It also differs from the post-Jupiter 
settlement situation in that in the latter the other hydro- 
‘earbon services are being furnished by someone other than 
the purchaser of the gas and the purchaser has no control 
over, or voice in, the determination of the amount allegedly 
‘subject to reimbursement. Such a “carte blanche” would 
‘be most unusual if not unprecedented and further would 
| destroy any incentive which Union might otherwise have 
‘had to keep the level of these payments down. In these 
‘circumstances, the Commission was eminently correct in 
holding (R. 3738) that it would have been “most peculiar” 
' for Tennessee’s contract with Union to have obligated Ten- 
nessee to reimburse Union not only for Jupiter’s charge 
for transporting gas, but for whatever payments in addi- 
‘tion Union might make to Jupiter for other hydrocarbon 
services. 
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Finally, there is no substance to Union’s claim (Br., pp. 
26-28), based on various excerpts from the Examiner’s 
Initial Decision in the Jupiter rate case, that Union was 
intended to be only a conduit between Tennessee and 
Jupiter with respect to Jupiter’s charges in connection 
with Union’s Rollover gas stream. 


Union reads much too much into these excerpts. Apart 
from the fact that two of the three excerpts quoted deal 
specifically with the situation there prevailing, t.e., prior 
to the Jupiter rate settlement, the Examiner’s Initial Deci- 
sion leaves no doubt that he did not construe the Jupiter 
Rate Schedule as authorizing Jupiter to assess a separate 
charge against Union for other hydrocarbon services. In- 
stead, it was his understanding—and that of the Com- 
mission, as shown earlier herein—that the Jupiter Rate 
Schedule limited Jupiter to a single charge for all services 
furnished with the bulk, if not all, constituting compensation 
for the transportation of gas. 


It was on the basis of this understanding that the Ex- 
aminer talked in terms of Union passing on to Tennessee 
any reduction in the rate being charged by Jupiter. There 
is nothing in that Examiner’s Decision — nor in any Com- 
mission order in these extensive proceedings for that mat- 
ter —to suggest even a basis for an inference that Union 
was to be a conduit between Jupiter and Tenessee in the 
event that Jupiter sought to exact from Union separable 
additional charges for other hydrocarbon services. 


B. Union Has Neither Been Denied a Requested Hearing 
Nor Has It Preserved the Alleged Error 


Although Union claims (Br., pp. 29-32) that the Com- 
mission has erred in denying a hearing which it allegedly 
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requested on October 18, 1967, no such question is properly 
before this Court at this time. It is well established that 
‘before any claim of Commission error may be considered 
by this Court, the claim must have been reserved in Union’s 
application for rehearing. Section 19(b) of the Natural 
Gas Act expressly provides: 


“No objection to the order of the Commission shall 
be considered by the Court unless such objection shall 
be urged before the Commission in the application for 
rehearing * * *.” 


‘See, e-g., F.P.C. v. Colorado Interstate Gas Co., 348 U.S. 
'492 (1955); Panhandle Eastern Pipe Lime Co. v. F.P.C., 
324 U.S. 635, 649 (1945). 


Neither Union’s application for rehearing (RB. 3741-3750) 
‘nor its Answer (R. 3451-3466) to Tennessee’s June 1, 1967, 
‘petition seeking declaratory relief with respect to the Com- 
'mission’s earlier orders (R. 3440-3445), which the applica- 
‘tion for rehearing incorporates by reference, contains, or re- 
‘fers to, any request for a hearing with respect to Tennessee’s 
' petition. A fortiori, in neither of these documents did Union 
claim that the Commission erred in failing to hold hearings 
‘on the petition of Tennessee or that failure to hold such 

hearings would be prejudicial to Union’s rights. 


The only reference to these documents to a hearing is 

' directed to the Commission’s action taken in connection 
with Section 5(a) investigation of Jupiter’s rates which 
culminated in the 1966 Jupiter rate settlement. The Com- 
mission order accepting Jupiter’s rate settlement has long 
since become final and nonappealable. Moreover, Union’s 
"arguments in this regard, 7.¢., that since it was not a party 
to the Jupiter rate investigation, and had not participated 
' in the hearings held in connection therewith, the Commis- 
' sion’s order accepting Jupiter’s settlement proposal was 
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not binding on it (R. 3458, 3746-3747, see also 3695-3696), 
are patently devoid of substance. As the Commission 
pointed out, “Pure [Union] was served with a copy of the 
Commission order * * * instituting the investigation of 
Jupiter’s rates” (R. 3737, fn. 9) and so “was or should 
have been, well aware of [that] case from its initiation” 
(R. 3736-3737). Accordingly, as the Commission further 
noted (R. 3737, see also R. 3824) : 

“[Union’s] decision not to intervene and participate 
as a party was its own. Morever, with special reference 
to the settlement agreement, Union was not only 
advised both of the settlement offer and a prior one, 
but filed comments thereon with the Secretary of the 
Commission.?° It is true that in these comments Union 
objected to the settlement (as did Phillips); but if it 
did not like the result (and if the result in part injured 
Union) it was free to seek rehearing and court review. 
Tt chose not to do so. 


“10 Union’s letters, filed April 15, 1966 [R. 3357-3358] and 
June 2, 1966 [R. 3397].” 

Finally, it should be noted that while Union, in a letter 
dated October 18, 1967, (R. 3646-3647) did advert to the 
desirability of a hearing with reference to Tennessee’s June 
1, 1967, petition, no suggestion was there made that such a 
hearing was required to protect Union’s rights. Thus, in its 
October 18, 1967, letter, Union referred to the pleadings 
in the litigation pending in the Federal District Court 
urging that primary jurisdiction resided in the Commis- 
sion, and in light thereof: 

«* * * respectfully urge[d] that the Commission sched- 
ule its hearings * * * at the earliest possible date due to 
the growing procedural complexities of these compli- 


cated multi-party proceedings, and the unabated inequ- 
ties in a further delay thereof” (R. 3647)” 


29 In thus suggesting an early hearing, Union was seeking some- 
thing concrete from the Commission in furtherance of its posi- 
tion on the primary jurisdiction question. 


47 


In contrast to Union’s present contention (Br., p. 31), 
‘there is no claim in that letter that a hearing is required 
‘to protect Union’s rights. Nor was any claim there made 
that a hearing should be provided to enable Union to make 
a showing such as that now set out in its brief (at p. 30). 

In this connection, it is noteworthy that many of the mat- 
' ters on which Union now alleges it would have submitted 
' evidence (see Union Br., p. 30) are merely reiterations of 
-Union’s arguments on the merits made earlier in its brief 

herein. Since the evidence which Union now claims it would 
‘have submitted would apparently consist primarily of a 
' restatement of these arguments in the form of testimony, 
the absence of a hearing has not resulted in prejudice to 
- Union. For this reason as well, the Commission’s failure to 

hold a hearing does not constitute error. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the portion of the Commission’s orders here under 
- review relating to the Union controversy be affirmed. 
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I 
INTRODUCTION 


This brief is written in reply to the briefs submitted 
‘by Tennessee Gas Pipeline Company, a division of Tenneco 
Ince. (Tennessee), Intervenor, and the Federal Power Com- 
mission (Commission), Respondent. Because the questions 
involved in the proceedings to which Union is a petitioner 
‘are more fully discussed by Tennessee, most of this brief is 
in response to Tennessee’s arguments. To the extent that 
the Commission’s arguments differ from those of Tennessee 
‘they will be dealt with separately. The three primary areas 
involved in these proceedings and which will be considered 
‘in this brief are (1) Jupiter’s right to charge more than 
1 cent per Mef for its services, (2) the Commission’s hold- 
‘ing concerning Union’s right to charge Tennessee, as part 
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of the price of its gas, only 1 cent per Mef in addition to the 
base rate, and (3) the Commission’s refusal to grant Union 
a hearing on the matters involved in the proceedings below. 


IT 


JUPITER’S RIGHT TO CHARGE UNION MORE THAN 
ONE CENT PER MCF FOR ALL OF ITS SERVICES. 


In the first part of its brief, Tennessee argues that under 
Jupiter’s Rate Schedule No. 7, as amended pursuant to 
its rate settlement, Jupiter does not have the right to make 
any charges for the other hydrocarbon services allegedly 
furnished Union, in addition to the l¢ per Mef charge there 
provided for. Tennessee points out that the 1966 rate settle- 
ment did not provide Jupiter with a right to charge sep- 
arable additional compensation for other hydrocarbon 
services and that the Commission’s April 3 order does not 
enhance Jupiter’s rights to make any such separable addi- 
tional charges. 


Generally, Union agrees with the position expressed by 
Tennessee concerning the question of Jupiter’s right to 
receive compensation in addition to the 1g per Mef rate. 
There are, however, several critical points which should be 
made. 


Prior to the Jupiter rate settlement Jupiter’s rate sched- 
ule contained no provision under which Jupiter could make 
a separable additional charge for other hydrocarbon serv- 
ices. The contract and rate schedule provides for a unitary 
all-inclusive rate. It is significant to note that in the Jupiter 
rate proceedings, the Hearing Examiner, after full hearings, 
found that Jupiter’s total cost of service (including profit) 
for all services rendered was .632¢ per Mef. Accordingly, 
it would be reasonable to assume that the Commission’s 
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allowance, pursuant to its settlement agreement with 
Jupiter would constitute Jupiter’s total compensation for 
all of the services that it renders. 


| The Jupiter rate settlement abrogated the Union-Jupiter 
contract that was the basis for Jupiter’s Rate Schedule 
No. 7 and created the problem before the Court. Prior to 
the Jupiter settlement there was no question as to the 
amount of payment to be made by Union to Jupiter. Sim- 
ilarly, there was no question as to Tennessee’s obligation 
to reimburse Union at the same rate per Mcf that Union 
paid Jupiter. The present uncertainty was created because 
the Commission flatly refused to determine whether the 
1¢ per Mef rate established pursuant to the rate settlement 
included compensation to Jupiter for all other services 
rendered by it. See briefs of Union (pp. 8-10), Tennessee 
(pp. 23-25), and the Commission (pp. 8-9). The Commis- 
sion’s refusal to decide this question, i.e., the effect of the 
abrogation of the Union-Jupiter contract, was unexplained. 
Probably the Commission hoped that the question would go 
away. 


The unresolved problem did not disappear. Jupiter de- 
cided to try to benefit by the Commission’s recalcitrance 
and took the position that the Commission’s rate investiga- 
tion and the Jupiter settlement which was the product of 
about five years of legal maneuvering did not at all affect 
the rate that it would charge Union. Before the rate settle- 
ment Jupiter had been entitled to charge Union 3.4¢ per 
‘Mcf. After the settlement Jupiter began claiming that 
the 1¢ per Mef established by the settlement related only 
‘to the rate for transportation of the product sold by Union 
to Tennessee and that it was entitled to an additional 2.4¢ 
iper Mcf on the same volumes as compensation for other 
services rendered by it. 


+ 


As the result of Jupiter’s action, the question of the 
effect of the abrogation of the Union-Jupiter contract was 
again placed before the Commission. The April 3 order 
of the Commission that is here under review was intended 
to be the Commission’s response to the problem. Although 
the Commission did not totally refuse to deal with the 
question as it had in the past, its decision has generally left 
the question of Jupiter’s entitlement to additional compen- 
sation for hydrocarbon services undecided. 


As Tennessee correctly points out the decision of the 
Commission did not confer on Jupiter the right to charge 
Union a separable additional amount for the other hydro- 
carbon services. To the contrary, the Commission’s order 
expressly provides 


“Union is ... obligated to pay Jupiter 1.0¢ per Mef 
pursuant to Jupiter’s gas rate schedule No. 7.” (R. 
37-38). 


If the Commission had said nothing else about Jupiter’s 
right to charge Union, from Union’standpoint there would 
be no controversy. Such a result would be entirely consist- 
ent with the Hearing Examiner’s finding that Jupiter’s 
total cost of service including profit for all services ren- 
dered was .632¢ per Mcef. 


The Commission, however, said more. It introduced the 
possibility that Jupiter might, in the future, be able to 
charge Union for additional services performed with respect 
to that part of the gas stream that Jupiter physically 
receives from Union but that is not purchased from Union 
by Tennessee. The Commission made it plain that it was 
not conferring the right to additional compensation. On 
the other hand, according to the Commission, the courts 
may conclude that Jupiter will have such a right. 


5) 


The Commission predicated its decision not to determine 
the effect of the abrogation of the Jupiter-Union contract 
on the premise that this was a “contractual” issue. (R. 3735, 
3737) According to the Commission the question is one of 
“private obligation” and “any judicial remedy ... may 
well be a matter of equity rather than of law.” (R. 3735) 
Similarly, in its brief before this Court the Commission 
refers to “the contract reformation question involved in 
the private court suit.” (Commission’s Br., 30) 


The meaning the Commission’s holding concerning “pri- 
vate contractual disputes” and “reformation” is totally 
unclear. To what contractual dispute is the Commission 
referring? There is no contractual dispute. The Jupiter- 
Union Hydrocarbon Gathering and Separating Agreement 
is not unclear. It provides for unitary rate which has aver- 
aged out to be about 3.4¢ per Mef for all of the services 
rendered by Jupiter. 


The contract has, however, been abrogated by the Com- 
‘mission’s Jupiter settlement order. The dispute is not 
‘contractual—rather it concerns the legal effect of the Com- 
‘mission’s order—a question that certainly may not be 
characterized as involving only private contractual issues. 


The reference by Tennessee and the Commission to the 
'“eontract reformation question involved in the private 
‘court suit” is equally confusing. “Reformation” refers to 
‘the remedy, afforded by courts of equity, to written instru- 
ments which import a legal obligation, to reform or rectify 
‘such instruments whenever they fail, through fraud or 
‘mutual mistake, to express the real agreement or intention 
‘of the parties. To reform an instrument is to ascertain the 
| real and original intention of the parties and to decree that 
the instrument be held and construed as if it fully expressed 
‘that intention. There is no question as to the intention of 
‘the parties which was clearly and accurately reflected in the 
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contract. The question that underlies this entire litigation 
is what is the effect of the abrogation of the contracts that 
Jupiter had with the producers. 


The Commission cavalierly treated the basie and con- 
trolling question of Jupiter’s right to collect additional 
amounts for services relating to liquid hydrocarbons by 
talking about “reformation” and “private contractual dis- 
putes” in the Illinois courts. The Commission simply used 
“legalese” to pass the buck to the courts on this difficult 
question..* 


Ill 


THE COMMISSION’S HOLDING THAT UNION MAY 
RECOVER ONLY 1¢ PER MCF FROM TENNESSEE IN 
ADDITION TO ITS BASE RATE 


A. Factual Background. 


Tennessee’s and the Commission’s position is, of course, 
that the Commission correctly held that Union is au- 
thorized to charge Tennessee no more than l¢ per Mef 
over and above its base rate as the price for the gas bought 
by Tennessee. A consideration of their arguments demon- 
strates the incorrectness of the Commission’s order. Before 


As noted in Union’s initial brief (p. 10-12) Jupiter has brought 
suit seeking a determination that the Jupiter rate investigation 
and settlement did not affect the amount owed Jupiter by 
Union and that the proper rate for all of its services it per- 
forms under the contract with Union is 3.4¢ per Mef. The 
federal district court, on motion of Tennessee and Union stayed 
these judicial proceedings on the grounds that the matters in 
controversy were within the primary jurisdiction of the Com- 
mission. The district court will, after termination of these 
proceedings, be expected to continue the litigation of Jupiter’s 
claims. The decision of the Court to stay Jupiter’s action on 
the grounds of primary jurisdiction was based, inter alia, on 
its determination that the case does not simply involve private 
contractual issues. Unless the Commission’s April 3 order is 
reversed, the district court will discover that the Commission 
has refused to assist it in determining the effect of abrogation. 
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turning to the specific arguments it is helpful to set forth 
a description of the specific transactions around which 
this controversy revolves: 


(1) The Rollover gas stream is produced at Union’s 
offshore platform, is dehydrated, and the condensates 
are separated out for measurement purposes. After 
measurement, the condensates are returned to the gas 
stream. This separation is accomplished by Union 
and not Jupiter. (R. 1696-1697.) 


(2) The commingled stream is delivered to Jupiter 
for transportation on shore through its 8.44 mile line 
to a point approximately 1,000 feet inland, where the 
line connects with two lines owned by Tennessee. 


(3) The gas stream is then transported through 
Tennessee’s lines about 29 miles further inland to 
Jupiter’s separation plant. 


(4) At Jupiter’s separation plant (essentially the 
same as Union’s on the offshore platform) the con- 
densates are separated by Jupiter and are delivered 
into Union’s storage tanks. 


A. Under Jupiter’s rate schedule, Jupiter has 
agreed to erect the plant to mechanically separate 
condensate from the gas and has agreed to re- 
deliver the condensate to Union “free of cost and 
expense.” (R. 1697-1698.) 


B. Under Jupiter’s rate schedule it has agreed 
that it would furnish “free of cost” to Union “a 
location upon which [Union] may erect and main- 
tain storage facilities... .” (R. 1697) The actual 
storage facilities are “furnished by [Union] at 
[Union’s] expense.” (R. 1696). 
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C. The Jupiter-Union agreement provides that 
the volumes of gas to which Jupiter’s rates to 
Union are applicable are determined after the 
removal of the condensate. Accordingly it is the 
volumes present at this stage in the transaction 
that are used to determine Union’s liability to 
Jupiter. 


(5) Jupiter redelivers the gas stream (the conden- 
sates having been removed) to Tennessee at the outlet 
of the Jupiter separation plant. 


(6) Tennessee transports the gas stream approxi- 
mately 81 miles further inland through Tennesee’s 
lines to Phillips’ Lake Arthur processing plant. 


(7) At Phillips’ Lake Arthur processing plant the 
liquefiable hydrocarbons are removed from the gas 
stream and the remaining gas is redelivered to Tennes- 
see. 

The volumes of gas received by Tennessee at 
this point, after removal of the condensate (step + 
above) and after removal of the liquefiable hydro- 
carbons (step 7 above) are the volumes that are 
utilized under the Tennessee-Union contract for 
determining all the payments made by Tennessee 
to Union as the price of the gas. 


An understanding of the various steps involved in the 
transaction giving rise to the present controversy is critical 
for several reasons. First, it demonstrates the relatively 
limited role played by Jupiter in the transaction and the 
fact that its charges are entirely for transportation. 
Secondly, and of critical importance, it demonstrates that 
Union is not entitled to recover from Tennessee the entire 
payment made by Union to Jupiter. The volumes on which 
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Tennessee’s payment to Union are to be based are the 
volumes actually received by Tennessee and that belong 
to it. Apparently the Commission was unaware of this fact 
land its opinion indicates that it understood that Union 
argued that Tennessee’s payment was to be based on 
‘volumes of gas that Tennessee does not receive (R. 3738). 


B. Union’s Filed Rate. 


As previously discussed (Union’s Brief 13-17) under the 
filed-rate doctrine the effective rate on file with the Com- 
‘mission—the rate reflected in the Pure-Tennessee contract 
amendment—is the only rate that may be charged and 
‘collected by Union until such time as the Commission, 
addressing itself to the specific rate in an appropriate pro- 
‘ceeding, orders that it be prospectively changed under 
section 5 of the Natural Gas Act. Accordingly, in ascer- 
‘taining Tennessee’s obligation to pay Union it is appropri- 
‘ate to look solely to the terms of the filed rate. 


1. Tennessee’s Position. 


Tennessee does not deny the validity of this legal posi- 
‘tion but argues that the interpretation of the Union- 
‘Tennessee contract urged by Union is incorrect. In support 
of its position Tennessee asserts 


“Contrary to Union’s contention, the contract amend- 
ment did not provide for Tennessee to reimburse Union 
for any separable additional charges which Jupiter 
may make against Union for other services.” (Tennes- 
see’s Br., p. 37) 


Union does not contend that Tennessee-Union contract 
provides for reimbursement of separable additional charges. 
‘The contract was made at a time when there were no such 
‘separable additional charges and obviously there was no 
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occasion for the parties to contract about non-existent 
problems. The parties did, however, contract that Tennes- 
see would pay Union, as a part of the price of the gas it 
was buying 


“the average payment in cents per Mef paid to 
the Jupiter Corporation by the Pure Oil Company for 
gas transported, which shall be determined by dividing 
the total payment made by the Pure Oil Company to 
the Jupiter Corporation by the total volume on which 
such payment is based . . .” (Emphasis added) 


The plain and unequivocal meaning of this language is 
that Tennessee would pay Union the same rate per Mef 
paid by Union to Jupiter. The rate per Mcf would be 
applied to different volumes of gas since Tennessee did 
not receive the condensates and liquefiable hydrocarbons. 
The rate per Mef itself, however, is the same. 


Attempting to avoid the plain and unambiguous meaning 
of the formula for determining the payments to be made 
by Tennessee to Union, Tennessee argues that the term 
“total payment,” “obviously would not have the broad 
sweep urged by Union.” Thus Tennessee insists that the 
phrase “total payment” does not mean total payment but 
rather only “payments made for the transportation of 
gas.” (Tennessee’s Br., p. 37). Tennessee is simply asking 
this Court to hold that the contract does not mean what 
it says. More important, the interpretation urged by 
Tennessee would have been totally unrealistic. At the 
time that the parties entered the contract there were no 
payments made for the transportation of gas acquired by 
Tennessee. There were simply payments made by Union 
to Jupiter. To have arrived at a different formula per 
Mef than that used for the Jupiter-Union contract 
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‘would have required a very complicated contractual ex- 
‘planation as to the method to be used. Absent an agreement 
on an arbitrary basis of allocation there would have been 
absolutely no way for the parties to have ascertained the 
amount of the payment for transportation which Tennessee 
‘urges the parties contracted to use to determine Tennesscee’s 
‘payments to Union. It would be most interesting to see 
‘Tennessee explain to this Court how its contractual obliga- 
tion, as it now describes it, would have been determined. 
Furthermore, Tennessee’s argument is belied by its own 
interpretation of the contract. As Tennessee concedes, for 
‘over four years after the Tennessee-Union contract amend- 
‘ment, Tennessee paid Union at a rate that is determined 
by taking the total payment made by Union to Jupiter and 
dividing it by the volumes of gas on which such payment 
‘was based — the same rate per Mef that Union paid Jupiter. 
Under the contract there was no other basis on which it 


could pay Union. 


Tennessee places great importance on the fact that 
Tennessee has no relationship to the condensate or the 
liquid hydrocarbons, Union is not arguing that Tennessee 
does have any relationship with this part of the gas stream 
and emphasizes that the volumes on which Tennessee’s pay- 
-ments are based do not include the condensate or liquefiable 
hydrocarbons. Tennessee’s relation or lack of relation to 
‘the hydrocarbons or condensate is irrelevant to the price 
that it agreed to pay Union for the gas it acquires. Tennes- 
see is not paying for transportation but rather is paying 
for gas — and the price it pays has 2 components: (1) The 
| base rate, and (2) The payments per Mef paid Jupiter by 
Union. 
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2. The Commission’s Position. 


The Commission expressly agrees that the Union-Ten- 
nessee contract amendment represents the “filed rate” which 
must be observed by both parties, until changed by appro- 
priate Commission action. Fundamentally, the Commission 
takes the same position as Tennessee and argues that the 
term “total payment” used in the Union-Tennessee contract 
does not mean the total payment made by Union to Jupiter 
but has reference only to the payments made for Jupiter’s 
transportation of the gas that is sold by Union to Tennes- 
see. Indeed, the Commission argues that there is “no basis” 
for Union’s interpretation. Thus the Commission, like 
Tennessee, completely ignores the fact that there is ab- 
solutely no factual way the parties could have intended the 
term “total payment” to refer to the payments for the trans- 
portation of the gas sold by Union to Tennessee. No such 
payment was made and under the contract there was abso- 
lutely no basis for making any kind of caleulation by which 
the amount of such payment could have been determined. 
Thus the Commission, like Tennessee, is claiming that the 
term “total payment” had reference to a payment that did 
not exist. Union does not deny that the parties could have 
agreed upon an arbitrary allocation of the total payment 
made by Union to Jupiter. It is obvious from the contract, 
however, that no attempt was made to make such an allo- 
cation. 


C. Tennessee’s Practical Interpretation of the Contract. 


In its initial brief Union pointed out that for over four 
years Tennessee made payments consistent to the interpre- 
tation of the contract now urged by Union but rejected by 
Tennessee. The significance of Tennessee’s conduct is two- 
fold: (1) it is very strong evidence of the meaning of the 
various arguments involved, especially the Union-Tennes- 
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| see contract, and (2) it demonstrates the fallacy of the basis 
of the Commission’s decision, é.e., that such a payment by 
Tennessee would be “most peculiar.” 


1. Tennessee’s Position. 


Tennessee admits that for over four years after agreeing 
to the Union-Tennessee contract Tennessee paid Union for 
the gas that it bought, a base rate plus the same rate per 
Mef that Union paid Jupiter. 


Tennessee argues that the “difficulty” with Union’s posi- 
tion that Tennessee’s interpretation of the contract demon- 
strates the contract’s meaning in that this position “ignores 
the vast difference ... between Jupiter’s presettlement rate 
situation and that which has prevailed since the Commis- 
sion accepted Jupiter’s settlement proposal.” This posi- 
tion is obviously untenable. There is no way that the Jupi- 


ter settlement, occurring over four years after the making 
of the Union-Tennessee contract amendment, could effect 
the meaning to be given that contract amendment or the 
significance that must be attached to Tennessee’s interpreta- 
tion of the contract. The subsequent agreement between the 
Commission and Jupiter can hardly change the agreement 
between Tennessee and Union. 


Tennessee also seems to argue that its interpretation of 
the contract for four years is not significant because during 
this period of time the payments made by Union to Jupiter 
were unallocated and too insignificant to be separated out. 
The monetary significance of the services rendered by Jupi- 
ter have nothing to do with the fact that Tennessee did 
agree to pay a rate that is the same rate paid by Union to 
Jupiter. 
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2. The Commission’s Position. 


The Commission argues that Tennessee’s payment to 
Union of the same rate per Mef that Union pays Jupiter 
does not support Union’s position because Jupiter’s filed 
rate for the gas transported to Tennessee and its con- 
tractual rate were the same. Therefore, according to the 
Commission, there would have been “no basis” for Tennes- 
see to have paid less than 3.4¢ per Mef to Union. 


The fallacy in this position is obvious: the 3.4¢ per Met 
rate paid by Union to Jupiter pursuant to the Union-Jupiter 
“Hydrocarbon Gathering and Separating Agreement” and 
Jupiter’s filed rate was for all of the services rendered by 
Jupiter, not simply for the transportation of gas bought 
by Tennessee. If, as the Commission and Tennessee have 
argued, it was not intended that Tennessee pay the same 
rate that Union pays Jupiter, there would clearly have been 
a basis for Tennessee paying less than 3.4¢ per Mef. The 
critical thing that Union is trying to impress upon this 
Court is that the controlling question is the meaning of the 
Tennessee-Union contract as amended in 1962. The events 
occurring after 1966 with respect to Jupiter certainly can- 
not change the prior agreement of Tennessee and Union. 
No party can deny that for four years after the contract 
amendment and until the Jupiter settlement, Tennessee paid 
Union at exactly the same rate that Union paid Jupiter. 


D. Industry Practice. 


Neither Union nor Tennessee denies that it is common 
practice for a pipeline purchaser to provide, and therefore 
bear the cost of, liquid hydrocarbon services, including the 
costs of transporting the liquid hydrocarbons and conden- 
sates. According to Tennessee this practice has developed 
because (1) “the providing of these other hydrocarbon serv- 
ices by the pipeline is a part of the total consideration 
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which it paid for the gas;” and (2) because the costs attrib- 
utable to these services are recognized as being “relatively 
minor as compared to the cost of the primary function of 
transporting the natural gas involved.” (Tennessee’s Br., 
42-43) 


Tennessee’s asserted reasons for the existence of this 
practice certainly does not distinguish the present situation. 
In the first place, Tennessee can hardly argue that the 
lamounts which it has paid per Mef in addition to the base 
‘rates are not payment for the gas. The contract expressly 
provides that this amount per Mef is a part of “the price 
to be paid by buyer to seller for all the gas. .. .” (R. 1980) 


With respect to the “relatively minor” costs attributable 
‘to these services as compared to the cost of the primary 
function of transporting the natural gas involved, there is 
no reason to believe that the amount, if any, that Jupiter 
‘may be able to obtain from Union for additional services 
will be anything other than “relatively minor” compared 
‘to the cost of transporting the natural gas sold to Tennessee. 
Certainly the fact that Jupiter claims that it is entitled to 
‘an additional 2.4¢ per Mef for these services does not mean 
‘that it is entitled to recover anything approaching that 
amount. Moreover, as discussed below, the formula for 
determining the price to be paid by Tennessee to Union 
should include as a factor only amounts properly paid by 
‘Union to Jupiter—not amounts improperly paid. 


It is true that typically the pipeline that bears the cost 

of the additional services relating to condensates and 

liquefiable hydrocarbons performs the function itself and 
‘therefore has greater control over the costs of rendering 
such services. This, however, has nothing to do with the 

‘fact that the costs are incurred by the pipeline—precisely 
what the Commission incorectly described as “most pecu- 

liar”. The Commission predicated its conclusion that 
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Tennessee had no obligation on its conclusion that it would 
be “most peculiar” for Tennessee to bear the cost of trans- 
porting part of the gas stream that it does not receive. 
The Commission made no reference to the peculiarity of 
the manner by which the pipeline assumes its obligation. 


Finally, it should be noted that when Tennessee agreed 
to pay, as a part of the price for the gas it was purchasing, 
the same rate per Mef that Union pays Jupiter, it was not 
agreeing to pay all of Union’s costs associated with Jupiter’s 
services, Tennessee pays Union only on the basis of the 
volumes it purchases, which does not include the volumes 
of liquefiable hydrocarbons and condensate. 


E. Amounts Properly Paid by Union. 


As previously discussed a component of the amount of 
the price paid by Tennessee to Union for the gas acquired 


from Union is a price per Mef which is determined by 
dividing the “total payment” made by Union to Jupiter 
by the volumes of gas on which such payment is made. 
The resulting figure per Mef is, by definition, the rate 
that is paid per Mcf by Union to Jupiter. 


Tennessee places great reliance on the fact that Jupiter 
is claiming an erroneous and exorbitant amount for its ad- 
ditional services. It seems to argue that this fact, in itself, 
has some influence on the meaning of a contract made four 
years before Jupiter began making its ridiculous claims. 
Although the extravagance of Jupiter’s claims cannot affect 
the meaning of the 1962 agreement, Union admits that it 
would be doubious to hold that Jupiter may charge whatever 
it pleases and Union may pay to Jupiter whatever it pleases 
and that Tennessee will be required to utilize the amount 
of such payments as the basis for determining part of the 
purchase price of the gas that it acquires from Union. 
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‘For example, through clerical error Union might overpay 
Jupiter. It would not be appropriate to include such an 
overpayment in the formula used to determine Tennessee’s 
purchase price for gas. The present situation also affords 
an example of this conclusion. Jupiter claims 2.4¢ per Mef 
for the services that it renders in addition to the transporta- 
‘tion of Union’s gas that is sold to Tennessee, For the 

reasons stated in Tennessee’s brief at pp. 20-23 these 
| services are insignificant compared to the transportation 
of Union’s gas that is sold to Tennessee. Indeed, the amount 
‘per Mef now claimed by Jupiter for services relating to 
the condensate and liquefiable hydrocarbons is well in 
excess of the value of the condensate and liquefiable hydro- 
carbons as products. In short, Jupiter’s claim is absurd. 


For several months Union erroneously paid the total 
3.4¢ per Mef billed by Jupiter as if the Jupiter contract 
‘had not been abrogated by the Commission. In turn, it 
| sought to charge Tennessee 3.4¢ per Mef for the volumes 
of gas bought by Tennessee. It is critical to note, however, 
| that Union discontinued making any payments to Jupiter 
' and has, as a result, accomplished an offset of the payments 
| previously made in error. As far as Union is concerned 
_ Jupiter is not entitled to receive anything in addition to 
' the 1¢ per Mef allowed by the Commission’s April 3 order. 
_ At the same time, as previously discussed, the Commission’s 
April 3 order leaves open the possibility that a court may 
find that in the future Jupiter is entitled to receive some- 
thing in addition to the 1¢ per Mef allowed by the Com- 
| mission. Assuming that Union is correct in its conclusion 
that the 3.4¢ per Mef charged by Jupiter was not correct, 
Tennessee correctly refused to pay this amount. Tennessee 
should be required to pay the same rate per Mef that Union 
properly pays Tennessee. In the event that it is ultimately 
determined that Jupiter is entitled to recover any additional 
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amounts, certainly these amounts must bear reasonable 
relationship to the value of Jupiter’s services* or their 
payment by Union would be improper and should not be 
used as a part of the purchase price of gas sold to Tennessee. 


F. The Pure Settlement Agreement. 


The responses of the Commission and Tennessee to 
Union’s position regarding the meaning to be attributed 
to the Pure Settlement Agreement are generally the same. 
Following the approach of the Commission’s decision, each 
brief harps on the phraseology of one sentence in the Com- 
mission’s order accepting the settlement and ignores more 
specific language of the settlement order and practically all 
of the language of Pure Settlement Proposal. While this 
ostrich-like approach makes brief writing easier, it is of 
little assistance to a Court seeking to properly interpret 
the various instruments. 


Generally, Union’s initial brief (at pages 17-24) ade- 
quately answers the contentions made by Tennessee and 
the Commission. Accordingly, there is no reason to repeat 
that analysis of these documents. 


Two points should, however, be made. Both Tennessee 
and the Commission frequently rely upon the fact that the 
various documents involved in the Pure settlement agree- 
ment refer to Union’s payments to Jupiter for “transporta- 
tion”. These arguments ignore the numerous references 
to the rate which do not refer to transportation. There is, 
however, an equally basic reason for concluding that the 
“transportation” reference does not refer only to the trans- 
portation of gas sold by Union to Tennessee. As previously 
discussed, at the time of the Pure rate settlement there was 


* See discussion of the value of Jupiter’s services at 19-20, infra. 
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‘no charge by Jupiter for transporting the gas bought by 
Tennessee from Union. Instead, Jupiter had a single uni- 
tary charge for everything that it did under its contract. 
Certainly the parties were not referring to a nonexistent 
charge. 


There is another compelling reason to believe that the 
reference to transportation charges by Jupiter had ref- 
erence to all of Jupiter’s charges to Union. As elaborately 
‘explained by Tennessee (Tennessee’s brief at 20-23), the 
services rendered by Jupiter other than those relating to 
‘the transportation of the gas acquired by Tennessee from 
Union were clearly “insignificant.” As Tennessee states, 
they have been “in effect ignored until Jupiter recently 
latched on to them as a basis for making its present claims 
for additional compensation.” (Tennessee’s Br., 21) Not 
only are the total amount of services that Jupiter renders 
in addition to the transportation of the gas acquired by 
Tennessee “insignificant”, but Jupiter has contractually 
' bound itself to perform the nontransportation services 
| “free” of charge to Union. Thus Jupiter has agreed that at 
_ its expense it will build and operate a separation plant and 
will separate the condensate from the gas delivered to it 
' and redeliver it to Union “free of cost and expense to 
[Union].” (1697-98). Likewise, Jupiter agreed to fur- 
nish “free of cost to [Union] ... a location on which 
[Union] may erect and maintain storage facilities . . . “for 
the actual storage of the condensate.” The storage facilities 
themselves are “furnished by [Union] at [Union’s] ex- 
pense” (R. 1696). As for the liquefiable hydrocarbons, they 
are separated and stored long after the point that Jupiter 
has anything to do with the gas stream, See discussion at 
7-8, supra. Since Union was paying only for transportation 
it is easy to understand why the parties (Union, Tennessee 
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and the Commission) would oceasionally refer to Union’s 
payment to Jupiter as being for “transportation.”* 
Tennessee essentially agrees with this analysis (Tennes- 
see Br. 39) but seeks to avoid the consequences of its agree- 
ment, i.e., a reversal of the Commission’s holding that Ten- 
nessee may pay only an amount per Mef equal to the amount 
paid by Union to Jupiter for the transportation of the gas 
sold to Tennessee, by arguing that this analysis has nothing 
to do with the situation existing after the Jupiter settle- 
ment where Jupiter is seeking to charge an extravagant 
rate. What Tennessee again ignores is that the instruments 
that the Commission purported to interpret in its April 3 
order were drafted in 1962, long before the “present situa- 
tion” came into being. The “present situation” can hardly 
influence the agreements of the parties reached four years 
earlier. Furthermore, Tennessee ignores the fact that it 
is unnecessary to accept Jupiter’s ridiculous claim for 2.4¢ 
per Mef. As previously discussed, if Jupiter is to collect 
any amount in addition to the l¢ per Mef permitted by 
the Commission’s April 3 order, it must be relatively insig- 
nificant as compared to the transportation costs paid by 
Union to Jupiter for transporting gas sold to Tennessee. 


IV 
THE COMMISSION’S REFUSAL TO GRANT 
UNION A HEARING ON THE MATTERS 
INVOLVED IN THE PROCEEDINGS BELOW 


Union requested the Commission to schedule hearings 
in the proceedings under review. It is Union’s position that 
it was entitled to a hearing and that by virtue of the Com- 
mission’s refusal, its April 3 order should be reversed and 
these proceedings should be remanded to the Commission 
for hearing. 


* As discussed in Union’s initial brief, there are numerous 
references to the charges of Jupiter for transportation as 
being 4¢ per Mcf and 3¢ per Mef. 


A. Tennessee’s Position. 


Tennessee’s primary argument is that the question of 
the Commission’s refusal to grant Union a hearing is not 
‘before this Court because Union failed to urge this objec- 
| tion to the order of the Commission in its application for 
rehearing as is required by section 19(b) of the Natural 
Gas Act, 15 U.S.C. § 717r.* 
' A careful reading of Union’s application for rehearing 
‘demonstrates that Union did raise the denial of hearing 
issue before the Commission on rehearing. 
It had been argued that somehow the Jupiter rate settle- 
' ment had affected Union’s ability to charge Tennessee, as 
a part of the price for the gas purchased by Tennessee, the 
‘same rate per Mef that Union was charged by Jupiter. 
Union’s reaction to this argument included, inter alia, the 
' fact that the Commission’s order concluding the Jupiter 
rate settlement was not binding upon it because it was not 
a party to the Jupiter rate case. Union also pointed out 
that the Commission’s order approving the Jupiter rate 
settlement clearly refused to deal with the question of 
Jupiter’s ability to collect anything other than the 1 cent 
per Mef and therefore did not determine whether Tennessee 
would pay Union any amount in excess of 1 cent per Mef. 
Not even the Commission denies the validity of this posi- 
tion. However, in response to Union’s argument that the 
Commission’s order was not binding upon it because it was 
not a party to the Jupiter rate case, the Commission held 
that Union could have intervened and participated, was 
advised of the settlement offer and could have sought 
review of the Commission’s order. 
In paragraph III of its application for rehearing in the 
present proceedings, Union complained both (1) of the 
Commission’s argument that it had waived its rights by 


* The Commission does not make this argument and apparently 
concedes that Union raised the objection in its application. 
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not intervening and becoming a party in the Jupiter rate 
settlement and (2) of its refusal to grant a hearing in the 
present proceedings and issuance of an order, without hear- 
ing, affecting Union’s vested rights. The application states 
in part: 

“The Commission could have brought about Union’s 
participation in the Jupiter proceedings by consoli- 
dating Union’s FPC Gas Rate Schedule No. 120 with 
such proceedings and making both Union and Tennes- 
see (merely an intervenor) parties to the proceedings 
as Respondents. The Commission elected not to take 
this action. This inaction on the part of the Commission, 
coupled with an order affecting Union’s vested rights, 
but without a hearing (although repeatedly requested 
by Union over a period in excess of a year) is a clear 
denial of due process to Union.” 


The italicized language does not refer to the Jupiter settle- 
ment order which, as Union noted in its application, did 
not affect Union’s rights. Having expressly urged this 
objection to the order of the Commission in its application 
for rehearing, the question is properly before this Court. 


Tennessee also argues that Union’s request for a hearing 
expressed in its letter dated October 18, 1967 (R. 3646-47) 
did not satisfy the requirement of a request for a hearing 
since Union did not suggest that “a hearing was required 
to protect Union’s rights.” This argument is plainly specious 
—there is no authority whatsoever for the proposition 
that a request for hearing must contain a “suggestion” 
that a hearing is required to protect the requesting parties’ 
rights. It would seem fairly obvious that parties to proceed- 
ings before administrative agencies do not request hearings 
unless they believe that hearings are necessary. Similarly, 
Tennessee cites no authority, and there is none, for the 
proposition that it is necessary that Union express in its 
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request for a hearing the showings that it expects to make 
‘in the event that the requested hearing is held. 


B. The Commission’s Position. 


The Commission makes a similarly incorrect claim re- 
earding Union’s request for a hearing. In its letter of 
October 18, 1967, Union stated that it 


“respectfully urge[d] that the Commission schedule 
its hearings ... at the earliest possible date due to 
the growing procedural complexities of these compli- 
cated multiparty proceedings, and the unabated in- 
equities in further delay thereof.” (R. 3647) 


| The Commission argues that this “hardly” amounts to a 
- request for hearing but rather one for “expedition.” Union 
admits that it was asking for expedition but submits that 
its request was not for expedition in the abstract but, as the 


sentence plainly expresses, expedition in the holding of a 
requested hearing. 


The Commission argues that failure to hold a hearing 
' was immaterial since the questions before the Commission 
' as to the interpretation of the Union-Tennessee contract and 
the Pure settlement agreement involved only questions of 
‘law. Union agrees that if only questions of law were in- 
volved an evidentiary hearing would be unnecessary and 
' accordingly does not quarrel with the decision in Mississippi 
| River Fuel Corp., v. FPC, 281 F. 2d 919 (1960), cert. denied, 
| 365 U.S. 827 (1961). This case does not, however, hold that 
' issues of fact may not exist where a court is interpreting a 
contract. The Court simply held that in that case there were 
no issues of fact and a hearing was not necessary. 


It is clear that in the present case there were issues 
of fact. Indeed, the conclusion of the Commission that Union 
- could not charge Tennessee more than 1 cent per Mef in 


24 


addition to its base rate was predicted upon the factual 
conclusions of the Commission that such an arrangement 
would be “most peculiar.” There is, however, nothing in 
the record that would support this factual conclusion of 
the Commission. Similarly Union should have had the 
opportunity to call witnesses from all parties who negotiated 
the Pure settlement who would have testified that the pro- 
visions of the Pure settlement concerning reimbursement 
by Tennessee were intended to require Tennessee to pay 
Union the same rate per Mef that Union paid Jupiter. Ad- 
ditionally, Union should have been able to call witnesses 
to testify as to the intent of the parties in amending the 
Pure-Tennessee contract. This testimony would have sub- 
stantiated the fact that Tennessee is obligated to pay Union 
the same rate per Mef that is paid by Union for Jupiter’s 
services. As discussed earlier by Union, the meaning of the 
term “total payment” in the Union-Tennessee contract is 
critical to the determination of the issues involved in the 
Union-Tennessee controversy. The Commission admits that 
the reference to “total payment” is “ambiguous” (Commis- 
sion’s brief at 26) but prefers to resolve the problem by 
by conclusionary arguments. 


In addition to the evidence previously described in 
Union’s initial brief that it would have introduced in the 


event that a hearing had been held, Union would have 
been afforded an opportunity to specifically call to the 
Commission’s attention important factors that were ignored 
by the Commission’s April 3 order. For example, the 
Commission completely ignores the fact that for over four 
years Tennessee paid the same rate per Mef that Union 
paid Jupiter. Additionally, from its opinion, the Commis- 
sion seems to believe that Union was arguing that Tennes- 
see would have to pay for the gas acquired by Tennessee 
on the basis of the same volumes for which Jupiter charges 
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Union. If the matters in issue had been developed before 
' the Commission, Union would have demonstrated that Ten- 
/ nessee pays only on volumes that it actually acquires from 

Union. 


CONCLUSION 


For the foregoing reasons Union respectfully requests 
that this Court reverse the order of the Commission and 
remand to the Commission with instructions to determine 
‘the total rate payable by Union to Jupiter and to order 
Tennessee to pay Union at the same rate per Mcf that 
Union pays Jupiter for the rendition of all of its services. 
_ Alternatively, Union requests that this Court reverse and 
' remand to the Commission for hearing on the subject matter 
of these proceedings. 


Respectfully submitted, 


L. A. Grssons 
GrorGE C. Bonp 
Union Oil Company of 
California 
Union Oil Center 
Los Angeles, California 90017 


JoHN C. SNopGRass 
Joun L. Murcuison, JR. 
Viyson, Exxins, Searts & 
CoNNALLY 
First City National Bank 
Building 
Houston, Texas 77002 


Attorneys for Petitioner 


Union Or CoMPAny OF 
CALIFORNIA 


26 


vI 
CERTIFICATE OF SERVICE 


I hereby certify that I have this day served a copy of 
the foregoing Brief of Union Oil Company of California 
upon all parties to this proceeding by mailing a copy there- 
of, postage prepaid, to each of the following persons: 


Lynn ADAMS 
Kerr-McGee Building 
Oklahoma City, Oklahoma 
73102 


Epwarp M. Barretr 
Bertram D. Motu 
250 Old Country Road 
Mineola, New York 11501 


Wuuium W. Brackett 
Pau BE. GoLpstern 
Donatp W. GuLavEs 
Ross, Harpres, O’KeeEre, Bascocr, 
McDvucatp & Parsons 
122 South Michigan Avenue 
Chicago, Illinois 60603 


KENNETH HeEapy 
Joun R. ResmMan 
Frank Phillips Building 
Bartlesville, Oklahoma 
74003 


Howarp R. Koven 
FRIEDMAN, Koven, SALZMAN, 
KoenicsBerc, Specks & Homer 
208 South LaSalle Street 
Chicago, Illinois 60604 


27 


Atvin M. Owstey, JR. 
Wurm B. Cassin 
Joun E. Bacatay, JR. 
Baker, Borrs, SHEPHERD & 
Coates 
1600 Esperson Building 
Houston, Texas 77002 


Morton L. Simons 
1819 H Street, N.W. 
Washington, D.C. 20006 


Ricwarp A. SOLOMON, 
General Counsel 
Peter ScHIFF, 
Solicitor 
Federal Power Commission 
441 G. Street, N.W. 
Washington, D.C. 20426 


Harry 8. WELCH 

W. C. Braven, JR. 
P. O. Box 2511 
Houston, Texas 77001 


Jack WERNER 
MeEtvin RicHTER 
1001 Connecticut Avenue, 
N.W. 
Washington, D.C. 20036 


Howarp C, WEstTwoop 

Covincton & BurRLInG 
Union Trust Building 
Washington, D.C. 20005 


Attorney for Union Oil Company 
of California 


REPLY BRIEF OF PETITIONER, 
THE JUPITER CORPORATION 
ee —————_——E 


In The 


United States Court of Appeals 


For The District Of Columbia Circuit 


| 
| 
\ 
i 
| 


THE JUPITER CORPORATION, 
Petitioner 
vs. | 


FEDERAL POWER COMMISSION, | 
Respondent 
PHILLIPS PETROLEUM CO., et al., 
Intervenors 
UNION OIL COMPANY OF CALIFORNIA, 
Petitioner 
vs. 


FEDERAL POWER COMMISSION, 
Respondent 


TENNESSEE GAS PIPELINE COMPANY, et al., 
Intervenors 


ON PETITIONS TO REVIEW | 
FEDERAL POWER COMMISSION ORDERS 


HOWARD R. KOVEN | 
.EBLEDMAN, KOVEN, S emeretint KOENIGSBERG, 
Ep DUCSPEcKS & HOMER 
sireui208 South LaSalle Street 
Chicago, Illinois 60604 


WILLIAM W. BRACKETT 
PAUL E. GOLDSTEIN ' 
DONALD W. GLAVES |: 
ROSS, HARDIES, O’KEEFE, BABCOCK, 
McDUGALD & PARSONS 
2 South Michigan Avenue 
hicago, Dlinois 60603 


Attorneys for 
The Jupiter Corporation 


March 3, 1969 


MIDWEST LAW PRINTING CO., CHICAGO 460601, PINANBIAL o-3908 


TABLE OF CONTENTS 


I. The Interests Of The Parties And The Absence 
Of Any Public Interest 


| II. The Commission’s Orders Under Review, Rela- 
tive To Jupiter’s Right To Compensation, Are 
Invalid + 
A” “The issues: butiinyLocas) 4 


B. Even if the Commission’s Ruling Is Only 
‘‘Temporary,’’ It Is Nevertheless Invalid .. 
C. If the Commission’s ‘‘Price’’ Ruling Is 
‘*Permanent,’’ It Is Even More Clearly 
Invalid 
(1) The Commission has ordered a price 
for Phillips-Kerr which violates the 
Mobile doctrine 
The Commission’s Orders violate the 
Commission’s authority and jurisdic- 


Invalid On Additional Grounds 2... eceeeoee 


IV. The Commission’s Assertion Of Jurisdiction To 

| Set Rates For The Transportation Of Liquid 
Condensate Exceeds The Authority Conferred 
By The Natural Gas Act 


Conclusion 


Taste Or CrraTions 
Cases 


Deep South Oil Co. v. FPC, 247 F.2d 882 (5th 
Cir. 1957) 
Dyer v. SEC, 289 F.2d 242 (8th Cir. 1961) 
x FPC v. Metropolitan Edison Co., 304 U.S. 375 


FPC v. Sierra Pacific Power Co., 350 U.S. 348 
(1956) 10, 16, 24 

Louisiana Public Service Comm’n v. FPC, 359 F.2d 
525 (Sth Cir. 1966) 22 

Lummus Co. v. Commonwealth Oil Refining Co., 
297 F.2d 80 (2d Cir. 1961), cert. denied, 368 US. 
986 (1962) 

Mississippi Power & Light Co. v. FPC, 131 F.2d 
148 (5th Cir. 1942) 

Myers v. Bethlehem Shipbuilding Corp., 303 US. 
41 (1938) 

Niagara Mohawk Power Co. v. FPC, 379 F.2d 153 
(D.C. Cir. 1967) 

NLRB v. Jones & Laughlin Steel Corp., 301 US. 
1 (1937) 

Northern Natural Gas Co. v. FPC, 399 F.2d 953 
(D.C. Cir. 1968) 

Panhandle Eastern Pipe Line Co. v. FPC, 359 F.2d 
675 (Sth Cir. 1966) 

Permian Basin Area Rate Cases, 390 U.S. 747 
(1968) 

Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 
(1954) 

United Gas Pipe Line Co. v. FPC, 181 F.2d 796 
(D.C. Cir.), cert. denied, 340 U.S. 827 (1950) -. 

United Gas Pipe Line Co. v. Mobile Gas Service 
Corp., 350 U.S. 332 (1956) 4, 10, 11, 13, 14 


Commission Decisions 
Alabama Tennessee Natural Gas Co., Docket No. 
RP69-15, Jan. 17, 1969 (mimeo) 


Area Rate Proceeding, Permian Basin Area, 34 
F.P.C. 159, rehearing denied, 34 F.P.C. 1068 


sii 


Area Rate Proceeding, Southern Louisiana Area, 
AR61-2, Presiding Examiner’s Initial Decision, 
Dee. 30, 1966 (mimeo) 
_ Phillips Petroleum Corp. et al., 34 F.P.C. 486 
(1965) 11, 12 
| Secretary of the Army, Docket No. ‘CP66-69, Nov. 
25, 1968 (mimeo) 


Statutes, Rules and Regulations 


Federal Power Commission, Notice of Proposed 
Statement of General Policy, Docket No. R-338 


Natural Gas Act, as amended 
Section 4, 15 U.S.C. § 717¢ 
Section 5, 15 U.S.C. § 717d 
Section 16, 15 U.S.C. § 7170 
Section 19(a), 15 U.S.C. § 717r(a) 
Section 20, 15 U.S.C. §717s 


In The 


- United States Court of Appeals 


For The District Of Columbia Circuit 


THE JUPITER CORPORATION, 
Petitioner 
vs. 


FEDERAL POWER COMMISSION, 

Respondent 
PHILLIPS PETROLEUM CO., et al., 
a Entervenores 
UNION OIL COMPANY OF CALIFORNIA, 


Petitioner 
vs. 


FEDERAL POWER COMMISSION, 
Respondent 


TENNESSEE GAS PIPELINE COMPANY, et al., 
Intervenors 


REPLY BRIEF OF 
THE JUPITER CORPORATION 


|. THE INTERESTS OF THE PARTIES AND THE AB- 
SENCE OF ANY PUBLIC INTEREST 


| The Jupiter Corporation (Jupiter), under one contract, 
(1) purchases natural gas from Phillips Petroleum Com- 
‘pany and Kerr-McGee Corporation (Phillips-Kerr), (2) 
‘transports liquid condensate for Phillips-Kerr (which 
‘Jupiter believes is not subject to Federal Power Com- 
‘mission jurisdiction) and (3) performs other services for 
‘Phillips-Kerr which the Commission admits and has 
held are non-jurisdictional. Jupiter resells the natural 
‘gas to Tennessee Gas Pipeline Company, a Division of 
'Tenneco, Inc. (Tennessee), at a Commission prescribed 
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price of 19.5 cents per Mef for such gas. That price, not 
the Phillips-Kerr price to Jupiter, affects the price the 
gas consuming public pays, Jupiter does not contest that 
price, and nothing in these proceedings can affect that 
price. However, the Commission’s action, if upheld, will 
help Phillips-Kerr because Jupiter will be prevented 
from collecting the full compensation which is due it 
under its contract with Phillips-Kerr. Therefore, the 
Commission orders here under review are irrelevant to 
the Commission’s statutory duties and powers (since 
they cannot help or protect the public): instead, the 
Commission has simply intruded into a private contrac- 
tual dispute. 


Under a separate contract, Jupiter also transports the 
natural gas and liquid condensate of Union Oil Company 
of California (Union) and performs other services for 
Union which have been held to be non-jurisdictional. 
Unlike the Phillips-Kerr situation, however, Jupiter does 
not buy or sell the Union gas. Union sells it directly to 
Tennessee, and it is only the price for that sale, set by 
the Commission in other proceedings, which affects the 
public.* But Jupiter is simply seeking to protect its con- 


* Union, in Case No. 22,442, claims the right to add more than one 
eent to that basic price if Jupiter collects more than one cent from 
Union, although nothing in excess of the one cent would be appli- 
cable to the gas sold by Union to Tennessee. That specious claim is 
wholly separate from Jupiter’s appeals, but because of the claim, 
Tennessee argues (Brief, page 14, fn. 16) that there is a public in- 
terest consideration in holding against Jupiter in its appeals. The 
short answer is that as soon as this Court affirms the Commission’s 
ruling in No. 22,442, this alleged public interest (and Tennessee’s 
concern that it must pay more, and thus its interest in these pro- 
ceedings) is eliminated. More basically, however, a ‘‘public interest”’ 
cannot be created out of Jupiter’s claim for compensation for non- 
jurisdictional services simply because a third party claims it can 
collect a jurisdictional charge to pass on that compensation. And the 
Commission can control any possible impact upon the consumers 
through its regulation of Tennessee’s rates. 
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‘tract rights to compensation from Union, not Tennessee, 
‘for non-jurisdictional services. Again, there are no pub- 
lic interest considerations, but rather Commission in- 
trusion in a private dispute. 


Phillips-Kerr do not even attempt to show any public 
‘interest considerations in their brief, and Union has not 
even intervened in Jupiter’s appeals. The Commission 
brief also does not try to raise any true public interest 
‘support for its action, but instead claims that the Com- 
‘mission confined itself to regulating ‘‘that part of the gas 
stream delivered to Tennessee’? (Brief, page 11), which 
‘is the only Jupiter activity which affects the gas con- 
suming public.* But the Commission’s true position** 
‘is that even though complete consumer protection has 
‘been afforded by regulation of Jupiter’s sale price to 
'Tennessee (and the one cent limit on Jupiter’s compen- 
sation from Union for its transportation of gas only), 
_the Commission wishes to ‘‘protect’? Union and Phillips- 
‘Kerr from the consequences of their contracts with Ju- 
piter. This, however, is unlawful, since there are no 
public interest-protection of the gas consumer issues in- 
' volved.*** The Commission merely continues to fail to 
‘recognize the basic limitations which Congress has im- 
' posed upon its rate powers under the Natural Gas Act: 
'that rate power ‘‘is largely a negative one’’ which is 
'“*designed to protect the consumers of natural gas’’ 
' Northern Natural Gas Co. v. FPC, 399 F.2d 953, 964 
(D.C. Cir. 1968) (emphasis added). 


'* The Commission actually went far beyond that to regulate liquid 

' condensate, which the Commission contends is part of the gas stream, 

‘but admits (Section III of its brief) is not delivered to Tennessee. 
** Commission Brief, page 39, 

*** Since no public interest is involved, no deference to Commission 
findings is required or warranted. See Section IIL.E of Jupiter’s 
Initial Brief. 
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Il. THE COMMISSION’S ORDERS UNDER REVIEW, REL- 
ATIVE TO JUPITER’S RIGHT TO COMPENSATION, ARE IN- 
VALID 


A. The Issues Put In Focus 


Jupiter receives 19.5 cents per Mef from Tennessee; 
it has paid approximately 17.1 cents to Phillips-Kerr 
because its contract with Phillips-Kerr provides for the 
17.1 cent price and Phillips-Kerr therefore cannot, under 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956), lawfully collect more. Jupiter also 
believes that the fact that such contract establishes that 
Jupiter can retain approximately 2.4 cents per Mef for 
the jurisdictional gas services and non-jurisdictional serv- 
ices it performs for Phillips-Kerr is relevant because, 
even though Jupiter has agreed, and the Commission has 
ordered, that no more than one cent per Mef can be 
collected for gas transportation, the Commission cannot 


regulate non-jurisdictional charges (or the ‘‘non-juris- 
dictional part”’ of a unified charge). And as long as the 
price to Tennessee is not affected, the gas consumer is 
protected. 


When Phillips-Kerr protested the 17.1 cent price, Ju- 
piter filed a contract action in the Cireuit Court of 
Cook County, Illinois, Case No. 67 L 12177. That court 
has not yet ruled on the merits, but pending trial it has 
held, after notice to the Commission and prior to issu- 
ance of any of the Orders here under review, that Jupiter 
need not pay the amount in controversy (the difference 
between 18.5 cents and 17.1 cents) to Phillips-Kerr or 
into escrow, but can continue to pay only 17.1 cents 
pending a decision on the merits. The Commission never- 
theless says that Jupiter must pay 18.5 cents to Phillips- 
Kerr now. 


What is not clear is whether the Commission has held 
(1) that irrespective of how the Circuit Court of Cook 
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‘County rules on the merits of the contract dispute, 
‘Jupiter must pay 18.5 cents per Mecf to Phillips-Kerr, or 
'(2) that until that court rules in Jupiter’s favor, Jupiter 
must pay 18.5 cents to Phillips-Kerr.* Jupiter believes 
either ruling is wrong and unlawful, but for somewhat 
different reasons. 


| In the Union situation, Jupiter filed suit in the Federal 
‘District Court for the Northern District of Illinois and 
‘that court has stayed the action. Regarding Union, it is 
even less clear than in the Phillips-Kerr situation wheth- 
‘er the Commission considers its order, that Jupiter col- 
lect only one cent for gas services, to be permanent or 
to hold only until the time the District Court rules. 


Jupiter has shown that it has the right to pay Phillips- 
‘Kerr 17.1 cents and collect 3.4 cents from Union, that 
‘such rights exist now, and that the Commission cannot 
‘interfere with such rights until and unless the circuit 
court and Federal court rule against Jupiter. However, 
even if this Court were to reject that position, the only 
‘other holding available, in light of the Commission’s 
orders and applicable law, is that Jupiter must pay 
‘Phillips-Kerr 18.5 cents per Mef, and collect one cent 
‘from Union, now, but that the situation will change— 
‘irrespective of Commission orders up to this time—if one 
or both of the trial courts hold for Jupiter. Jupiter 
therefore urges that, if this Court does not rule that 
‘Jupiter has a present right to pay 17.1 cents to Phillips- 
‘Kerr and collect 3.4 cents from Union, and thus affirms 
the Commission Orders, it at least make clear that such 
affirmance is based upon the fact that the Commission’s 


i* The Commission ’ s orders do not indicate that the Commission was 
issuing an “‘interim price decision’’ (and it did not even recognize 
‘the Mobile issue). Even if it were trying to set an ‘‘interim”’ price, 
‘however, it did not state its standards for setting such price and 
did not receive evidence or briefs on the point. 
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rulings are applicable only until decision of the contract 
actions now pending in Ilinois.* 


B. Even If The Commission’s Ruling Is Only “Tempo- 
rary,” It Is Nevertheless Invalid 

Even if the Commission has ruled that the prohibition 
against Jupiter paying less than 18.5 cents to Phillips- 
Kerr and collecting more than one cent from Union is 
operative only until Jupiter has won one or both of its 
Illinois contract actions, the Orders are invalid for sev- 
eral reasons. 


The Commission orders expressly state that the Com- 
mission will not decide and has not decided the contract 
questions involved in the Tllinois suits.** Having so 
ruled, the only appropriate action was for the Commis- 
sion to preserve the status quo (as the Cireuit Court of 
Cook County already had done by denying Phillips-Kerr’s 
escrow motion)*** and have the parties look to that court 
for any desired relief, as the April 3 Order did. But in the 
December 13 Order, the Commission has ruled ‘for’? Phil- 
lips-Kerr**** (but without deciding the issues and while 
purporting to defer to the state court on the issues) by 
ordering Jupiter to pay 18.5 cents, which is the Phillips- 
Kerr position, not 17.1 cents, as Jupiter contends. The 


* In this regard, it is relevant that Tennessee (Brief, pages 27-28) 
expressly takes the position that the Commission has held that it is 
because Jupiter has not (yet) won its Illinois contract actions that 
it has no right to pay Phillips-Kerr less than 18.5 cents or collect over 
one cent from Union, while the Commission (Brief, page 17) and 
Phillips-Kerr (Brief, pages 14 and 17, fn. 5) seem to agree. 

** ‘This was done most clearly in the April 3, 1968 Order (R. 3735- 
36, 3738), quoted at pages 15-16 of Jupiter’s Initial Brief and re- 
peated in part at page 11 of the Commission’s Brief. The Commis- 
sion, in its brief (page 17), acknowledges that its Orders do not limit 
the authority of the courts in Illinois over the contract disputes, and 
that the result of a court ruling for Jupiter “eould be to reduce 
Jupiter’s total payments to Phillips-Kerr-McGee.”’ 


**® See discussion above and Jupiter’s Initial Brief, Section II 


A(3). 
*#** Temporarily, to use the premise of this subsection. 
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Commission, even had it chosen to set an ‘“‘interim”’ 
‘price, should not have done so, but should have deferred 
to the Illinois court as a matter of comity which a Fed- 
eral administrative agency owes to a state court of gen- 
‘eral jurisdiction. The Lllinois court has undertaken, in 
an orderly fashion, to hear and determine this private 
‘dispute which can have no effect on the gas consuming 
public and about which the Commission has no special 
expertise and, indeed, as to which the Commission has 
‘recognized that it has no expertise.* And the court’s 
‘order denying escrow is res judicata on the issue.** 


In their Briefs, the Commission and its supporters try 
to direct attention away from the above error by claiming 
that Jupiter’s contract arguments are weak, and that the 
trial courts will not (or should not) allow Jupiter to pre- 
vail.*** They attempt to buttress this conclusion by alleg- 

ing that Jupiter’s services, other than the transporta- 
‘tion of gas, are minor. The short answer is that those 
arguments relate to the contract disputes which are in 
the courts, where the Commission itself left them, and 


* Phillips-Kerr and the Commission argue that the Circuit Court’s 
‘ruling is not significant because Jupiter advanced ‘procedural’ 
' Tllinois grounds against escrow. This is incorrect, however. The im- 
"portant fact is that it is the court’s ruling, on whatever basis made, 
| which should govern the parties pending completion of the litigation. 
| #* Phillips-Kerr argue that res judicata does not apply to an order 
which is not appealable. However, under Illinois Supreme Court Rule 
' 308, effective January, 1967, an escrow order may be appealed, in 
the discretion of the trial and appellate courts. (Ill. Rev. Stat., ch. 
110A, §308). Furthermore, technical considerations aside, the courts 
have recognized that the function of collateral estoppel or res judi- 
cata is to prevent unnecessary and wasteful relitigation of issues, the 
basic test being whether there ‘‘is usually good sense for permitting 
| [the issue] to be litigated again.”” Lummus Co. v. Commonwealth Oil 
| Refining Co., 297 F. 2d 80, 87 (2d Cir. 1961), cert. denied, 368 
US. 986 (1962). No such good reason has been shown here. 

*¢¢ The Commission in its Brief also suggests that, contrary to the 
concept that it has merely issued a ‘‘temporary’’ decision, it has 
| yeally decided the contract issues. This suggestion is discussed in 
Section II. C (1), below. 
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since they are thus not before this Court for review, 
Jupiter does not propose to burden this Court with 
argument on those issues.* 


The Commission and Phillips-Kerr are finally driven 
to their ‘“‘filed rate doctrine” argument: that, in a 1965 
order which has now become final, the Commission set 
a ‘filed rate’? of 18.5 cents which Jupiter must pay 
Phillips-Kerr, without ‘‘setting off’’ its contractually due 
amounts. The answer is that the Commission did not 
set 18.5 cents in 1965, but it has tried to do so in at 
least one of the Orders here under review, even though 
it is legally prohibited from doing so. This is discussed 
in Section II. C (1) below. What is relevant in this sub- 
section is that, even if 18.5 cents were the filed rate, 
the ‘“‘no set off against filed rates’? argument is ab- 
surd. The Commission in its Brief** inadvertently 
admits this when it states that the Illinois court 
could hold Phillips-Kerr ‘‘contractually bound to pay 
a certain amount for these [non-jurisdictional] services”’ 


* ‘As to those issues, however, Jupiter would point out that they 
are, of course, not as simple or one sided as its opponents would like 
this Court to believe. Examination of the contracts with Phillips- 
Kerr and Union, each of which consists of over 60 pages, shows the 
defects in the Phillips-Kerr and Tennessee contract arguments. For 
example, the Commission Staff and Phillips-Kerr now argue that 
because the Jupiter, Phillips-Kerr contract provides for the handling 
of condensate ‘“‘free of cost and expense to Phillips and Kerr-Mc- 
Gee,’’ Jupiter’s contract arguments must obviously fail. (Commis- 
sion Brief, page 19, fn. 8, Phillips-Kerr Brief, pages 3, 11). In fact, 
however what that passage expresses, in context, is that no extra 
charge over and above the specified contract compensation of ap- 
proximately 2.4 cents is to be applied, because the contract requires 
Jupiter to buy and resell gas, transport it, transport and otherwise 
handle condensate and perform other services, all for a single 2.4 
cents compensation. But all that Jupiter seeks is to be allowed te 
retain that compensation (and pay the contract price to Phillips- 
Kerr) for the total bundle of services it performs; it does not seek 
any extra payment over the contractual amount, and the magnitude 
or alleged insignificance of the “‘non-gas services’’ it performs is, 
therefore, irrelevant. 

** (Commission Brief, page 17. 
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‘and the ‘‘net effect of such a situation could be to reduce 
Jupiter’s total payments to Phillips-Kerr-McGee ... .” 
This can only mean that the Commission recognizes that 
‘Jupiter can, after it receives a favorable court decision, 
set off what the Commission regards as the ‘‘non-juris- 
dictional charge’’ against the 18.5 cents. If so, why can- 
'not Jupiter do it now, as long as the Illinois court sanc- 
‘tions it, as it has? Indeed, not only is it no more a 
violation of the ‘‘filed rate’? doctrine now than it would 
‘be later, but, in addition, the Commission has deferred 
ito the court on this issue, and should not be allowed to 
renege on that deferral by subterfuge. It is also rele- 
‘vant to note that Union is setting off amounts it contends 
| Jupiter owes it against the one cent which even Union and 
‘the Commission concede Union owes Jupiter, and thus is 
paying Jupiter nothing. Jupiter denies any debt to Union, 
and contends the correct current charge is 3.4 cents, and 
‘not one cent. But if Union is upheld, or until its posi- 
tion is rejected by the Federal court im Illinois, Jupiter 
does not believe it has grounds to object to the set off.” 
_And the Commission has not objected to that set off. 


On the basis of the foregoing, the Commission’s Orders 
‘herein are in error, even if they are construed to deny 
| Jupiter the right to pay Phillips-Kerr less than 18.5 
' eents and collect more than one cent from Union only 

until the state and/or Federal courts in the litigation in 
Tlinois rule in Jupiter’s favor. 


C. If The Commission’s “Price” Ruling Is “Permanent,” 
It Is Even More Clearly Invalid 


If the Commission’s Orders purport to be “‘perma- 
nent,’? they then cannot be based on the argument** 


* Unless the debt which Union alleges is owed it is extinguished by 
_ set off earlier. 

' #* Made by the Commission (Brief, pages 16-18), Phillips-Kerr 
| (Brief, pages 14-15) and Tennessee (Brief, pages 26-27). 
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that Jupiter cannot merely ‘‘assert’’ (rather than pre- 
vail in court upon) its contract position and then base 
its revenues and purchase price on that assertion. If the 
orders are permanent, such orders must then be based 
(1) upon a sub silencio prejudgment of the contract issues 
upon which the Commission has already purported to 
defer to the courts in Illinois (which prejudgment ob- 
viously would itself be clear error), or (2) upon a find- 
ing, or assumption, that even if the courts in Lllinois up- 
hold Jupiter’s contract position, Jupiter cannot act in 
accordance with such position. Jupiter will show, in the 
two subsections below, that such latter position is also 
in error. 


(1) The Commission has ordered a price for Phillips- 
Kerr which violates the Mobile doctrine 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
supra, holds that, with one exception, a natural gas 
company cannot collect a price that is higher than that 
allowed by contract. The exception, set forth in FPC v. 
Sierra Pacific Power Company, 350 U.S. 348 (1956), is 
that, unless the Commission finds that the contract “‘rate 
is so low as to adversely affect the public interest—as 
where it might impair the financial ability of the public 
utility to continue its service ..., a contract may not 
be said to be either ‘unjust’ or ‘unreasonable’ simply be- 
cause it is unprofitable to the public utility.’”* 


The Commission Brief (pages 18-19) does not dispute 
the force of Mobile, nor does it claim that the Commis- 
sion made, or could make, a Sierra finding. Instead, it 
simply deals perfunctorily with the merits of the con- 
tract argument and claims Jupiter’s case is weak and 
its non-jurisdictional services small. These false claims, 
which were discussed above, cannot be part of a rationale 
in support of a permanent Commission decision, since 


* 350 US. at 355. See also Jupiter’s Initial Brief, pages 21-24. 
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they will disappear if Jupiter wins its contract actions 
in the courts. 


Thus, the Commission is forced to claim (Brief, pages 
18-19) that in 1965, in Opinion No. 470, it decided the 
' contract issues contrary to Jupiter’s position, so that the 
presently ordered 18.5 cents is not above the contract 
and thus not invalid under Mobile. (See also Phillips- 

Kerr Brief, pages 18, 20). In the first place, this claim 
| that the Commission has already decided the contract 
issues is contradictory to the Commission’s express de- 
'ferral to the trial courts on those issues (see Section 

II B, supra).* 


Secondly, it is simply not true that the Commission 
| decided the contract issues against Jupiter and ordered 
'a flat 18.5 cents. In Opinion No. 470, a certificate case 

decision, the Commission did not consider the con- 
tracts at all and ordered that Phillips-Kerr’s price to 
Jupiter ‘‘shall not be more than 18.5 cents per Mcf”’ 
'and ordered Jupiter to charge Tennessee 2.4 cents 
/more, or 20.9 cents.** Since the contract provides that 
| Phillips-Kerr is to receive 2.4 cents per Mef less than 
. the price Jupiter collects, 18.5 cents was the contract 
| price when Opinion 470 set 20.9 cents as Jupiter’s price. 
| Thus, 18.5 cents did not then violate Mobile and Jupiter 
was not injured thereby. Rather, Opinion 470 was 
strictly in accord with the holding of Mobile that con- 
tract provisions control as an upper price limit, since 
_ not only did Opinion 470 hold that Phillips-Kerr was to 
' collect not more than 18.5 cents, but it also ruled that 
| Phillips-Kerr could ‘‘secure only the in-line price (18.5 
_eents per Mef) for the gas sold from the federal domain 


* Thus, Phillips-Kerr’s argument (Brief, page 17, fn. 5) that the 
i Commission is competent to decide contract questions is irrelevant, 
| even if it were true, since the Commission has not done so. 

** 34 F.P.C. 486, at 490, ordering paragraphs (emphasis added). 
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as limited by their contractual rights.’’* It was only 
when Jupiter’s sale price to Tennessee was reduced to 
19.5 cents (by decision issued June 28, 1966) that the 
18.5 cents price became higher than allowed by the 
contract (because it is only one cent, not 2.4 cents, less 
than 19.5 cents), which contract is also the Phillips-Kerr 
rate schedule (filed rate).** 


The Commission and Phillips-Kerr, however, simply 
ignore the operative language of Opinion 470.*** But they 
are uneasy with that approach—indeed, Phillips-Kerr 
(Brief, page 5) recognizes that Opinion 470 left Jupiter’s 
contractual spread intact (so that no contract issue was 
then raised)—and thus are driven to the claim that 
Jupiter conceded, in its rate case settlement offers in 
1966, that Phillips-Kerr had a right to 18.5 cents (Com- 
mission Brief, page 15; Phillips-Kerr Brief, page 7). 
Apart from its inaccuracy, there is a simple answer 
to that claim. Prior to the Commission approval of the 
19.5 cents rate for Jupiter, when Jupiter made its 
settlement offers, Phillips-Kerr did have a contract right 
to 18.5 cents, because that price didn’t violate the con- 
tract, but following such approval, it no longer had such 
right. 

The Commission and its supporters finally claim that 
Jupiter’s 1966 rate settlement (35 F.P.C. 1091, R. 3405) 
decided the contract issues against Jupiter, and thus 


* 34 FP.C. at 488 (emphasis added). 

** The Commission’s brief (page 15) says that there has been no 
filing to change Phillips-Kerr’s rate from 18.5 cents to 17.1 cents, 
and implies that this means 17.1 cents is invalid. This is nonsense. 
Of course Phillips-Kerr hasn’t filed for a decrease, particularly with 
the Commission claiming it need not, but this can’t provide a basis 
for saying that they can keep, or get, the higher rate, even if it is 
above the contract rate, thus profiting (at Jupiter’s expense) by 
their own intransigence and the Commission’s error. 

*** They persist in quoting only a reference to ‘18.5¢”’ at 34 F.P.C. 
489, which is bracketed by the two precise references, quoted above, 
including the ordering clause. 
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rendered Mobile inapplicable. This is untrue. That order 
set Jupiter’s rate for transporting gas for Union at one 
cent per Mcf and set Jupiter’s price to Tennessee at 
19.5 cents, but it did not fix the Phillips-Kerr price at 
all, much less at 18.5 cents. And, as admitted by the 
‘Commission (Brief, pages 7-9), Phillips-Kerr (Brief, 
pages 7-8) and Tennessee (Brief, pages 8-11), Jupiter 
consistently reserved its right to extra compensation for 
non-jurisdictional service.* The Commission did not hold 
that Jupiter had such right, but neither did it state it 
did not. Rather, the Commission simply reserved judg- 
ment on such issue, specifically stating that it was ‘‘not 
now determining the claimed rights of any party’’ on 
the question of compensation for the additional services 
and that its order ‘‘neither implies that further con- 
tractual arrangements are open for renegotiation nor re- 
quires that further negotiations be held.’”* Re-enforcing 
this conclusion that the order approving Jupiter’s settle- 
ment proposal applied only to natural gas services is 
'the specific recognition of this in the April 3, 1968 Order: 
‘‘As indicated above, this settlement [Jupiter’s] 
applied only to the transportation of gas to be de- 
livered to Tennessee.”*** 


* R&R. 3345-46, 3371-73. Jupiter offered to accept less than its full 
iontract compensation to which it has a right, as parties always do 
‘when seeking a compromise solution to avoid litigation, with the 
attendant time, expense and uncertainty. And Jupiter sought to 
‘obtain Phillips-Kerr and Union agreement or Commission approval 
of a ‘‘charge for the non-jurisdictional service,’’ for the same rea- 
‘sons. But having failed to achieve either goal, Jupiter chose the only 
lother societally acceptable method of re-establishing and achieving 
‘its contract rights; it reserved its rights and went to court—only 
‘to now find the Commission attempting to interfere, even though the 
‘litigation relates to matters beyond its jurisdiction, by the Commis- 
sion’s own admission. 

i** 36 F.P.C. at 495-96, R. 3430. This ruling was made in response 
to Phillips-Kerr’s application for rehearing (R. 3418). See also 35 
F.P.C. at 1094, R. 3409. 

|#*® Mimeo, page 9, fn. 8, R. 3736 (emphasis added). 
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Finally, it is claimed that the April 3, May 24, and 
December 13, 1968 Orders here under review fix an 18.5 
cent price for Phillips-Kerr, and thus decided the con- 
tract issues. This, too, is false. First, as discussed above, 
the Commission explicitly deferred to the trial courts 
on the contract question. Second, the Commission did not 
even recognize, let alone consider or decide, the Mobile 
contract issue. The Commission cannot now avoid Mobile 
by using its Brief to this Court to fill in the matters 
which the Commission didn’t deal with when the case 
was before it. 


(2) The Commission’s Orders violate the Commis- 
sion’s authority and jurisdiction. 

In addition to the violation of Mobile (with regard 
to the Jupiter, Phillips-Kerr dispute), the Orders here 
under review violate the Commission’s jurisdictional 
authority. (See Jupiter’s Initial Brief, pages 12-17). As 
noted above, the Commission has recognized that Jupiter 
performs non-jurisdictional services for both Phillips- 
Kerr and Union® and has left it to the courts to decide 
the compensation that Jupiter is entitled to collect for 
those services. But the Commission has also held that 
Jupiter must forego those non-jurisdictional revenues. 
This is error because, by definition, the Commission has 
no authority over such revenues. In short, the Com- 
mission exhausted not only its jurisdiction but also 
its legitimate area of concern when it clearly estab- 
lished (1) that the pipeline purchaser of the gas, Ten- 
nessee, and thus the consumer, is paying no more 
than the Commission’s established price; (2) that the 
rates for jurisdictional services by Jupiter and Phillips- 
Kerr are established clearly; and (3) that any contro- 
versy between the parties relative to matters outside 


* RR. 3735-36, 3738 (Order of April 3), 3822-23 (Order of May 
24) and 3870 (Order of December 13). 
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the jurisdiction of the Commission is in the hands of a 
court of competent jurisdiction. Therefore, there is no 
public interest issue involved and the Commission has 
neither jurisdiction nor legitimate reason to interfere 
with Jupiter’s ‘‘non-jurisdictional’”’ revenues. 


There is no answer to the above Commission viola- 
‘tions of its power. Nor do the Commission and its sup- 
‘porters anywhere attempt to answer the point that if 
Jupiter’s contract position is upheld, and its right to 
compensation in excess of one cent per Mef* reaffirmed 
by either or both of the trial courts in Illinois, then the 
‘Orders here under review—if they purport to be perma- 
‘nent orders, applicable beyond the time of the court 
‘decisions—are invalid as attempts to regulate the amount 
‘that Jupiter can charge “‘for non-jurisdictional serv- 
ices.’’** 


Thus, the Commission and its supporters finally claim 
‘that the Commission should be allowed to regulate non- 
‘jurisdictional charges because it ‘needs’? to do so in 
order to regulate Jupiter’s ‘‘spread’’ (Phillips-Kerr 
‘Brief, page 18); and that if Jupiter succeeds in upset- 
ting the orders here under review, it ‘‘might frustrate 
the 1966 rate settlement’? (Tennessee Brief, page 28). 
‘The answer to these arguments is simple. In the Phillips- 
‘Kerr situation, there is no ‘‘need”’ to regulate Jupiter’s 


'* As Jupiter stated in its Initial Brief (page 14), it believes it 
has a single unified contract which allows it to retain a single 
‘‘spread’’ (Phillips-Kerr) or charge (Union), which well exceeds 
“one cent, and such spread and charge is recompense for both juris- 
' dictional and non-jurisdictional services. Thus, Tennessee ’s claim 
' (Brief, pages 18-19, 23-25) that Jupiter’s contracts do not state a 
‘separate charge for non-jurisdictional services is correct, but. their 
‘ conclusion that this means that no more than one cent can now be 
collected is not. 

''#® Ag shown in Section II. B (1) above, Jupiter’s settlement only 
' yelated to jurisdictional services and Jupiter reserved its rights as 
to non-jurisdictional services. 
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‘“‘spread’’ because the only thing that affects Tennessee 
and its customers and the gas consuming public is the 
19.5 cents Jupiter price to Tennessee,* and that price 
will not be increased if Jupiter is allowed to retain a 
2.4 cent ‘‘spread’’ and pay Phillips-Kerr 17.1 cents as 
provided by contract. Leaving the parties to their bar- 
gain is consistent with the intent of Congress (in pass- 
ing the Natural Gas Act) that the sale price for gas 
be set initially by the parties, to be modified only to 
benefit the consumers of natural gas. Where has the 
Commission found that it is necessary, to protect the 
consumers of natural gas, that Jupiter have its lawfully 
due payments diverted to Phillips-Kerr, and pay Phillips- 
Kerr the higher price of 18.5 cents? Where has the Com- 
mission found that the 17.1 cent Phillips-Kerr contract 
price is unjust, unreasonable, unduly discriminatory or 
preferential? Where has the Commission found that the 
17.1 cent price will injure the public by impeding Phillips- 
Kerr’s ability to render service? It is apparent that the 
Commission has not made, and could not make, these 
findings, which are an absolute prerequisite to upsetting 
the contract price under the Sierra doctrine. It is further 
apparent that because of the absence of such findings 
the Commission’s Orders cannot stand. 


As to Tennessee’s argument, if Jupiter succeeds in its 
appeals here, Union will still collect only about 18.75 
cents from Tennessee (as ordered by the Commission), 
and will be required to fulfill its contractual obligation 


* If the Commission’s already issued order in other proceedings, 
reducing the ‘‘area price’’ for gas, is made effective Jupiter will 
reduce its price to Tennessee, since it merely desires to hold Phillips- 
Kerr to the bargain the parties have made, that is, for Jupiter to 
receive about 2.4 cents per Mcf. When the contract was made, Phil- 
lips-Kerr was receiving 3.8 cents, but its price then escalated to 
18.9 cents, before the Commission’s action cut it back to about 17.1 
cents. Jupiter thinks it not inequitable that it be allowed to collect 
its 2.4 cents. 
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by paying 3.4 cents to Jupiter pending decision by the 
‘District Court in Illinois, so that there will be no effect 
on the public. Tennessee’s argument that this would 
‘frustrate the 1966 settlement is erroneous in view of 
the Commission’s own recognition that that settlement 
“applied only to the transportation of gas to be deliv- 
‘ered to Tennessee”? (R. 3736) and its recognition in the 
subject Orders that Jupiter performs additional non- 
' jurisdictional services, the charge for which is properly 
for the courts to decide. 


| It. THE COMMISSION’S DECEMBER 13, 1968 ORDER IS 
INVALID ON ADDITIONAL GROUNDS 

| The December 13 Order has certain unique infirmities, 
since it is clear that: 

(1) The December 13 Order required a refund of 
more than $700,000 to Phillips-Kerr for the past, 
while the earlier Orders did not. 

(2) The December 13 Order required Tennessee 
to pay Phillips-Kerr, rather than Jupiter, while the 
earlier Orders did not. 


These additional requirements render the December 13 
Order invalid under Section 19(a) of the Natural Gas 
Act, because they were modifications of the April 3 and 
'May 24 Orders, after the record on appeal of those 
‘Orders had been filed in this Court. Staff and Phillips- 
‘Kerr admit that the second of the above provisions was 
‘new, but contend that it was not a ‘‘modification’’ of the 
‘earlier Orders.* And both parties fail to even mention 
the refund provision of the December 13 Order (point 
(1), above). Thus, Staff and Phillips-Kerr ignore one 
' modification and seem to be arguing that even though 
'the Commission ordered a complete change in the method 
of contractual payments, this was an ‘‘additional’’ re- 


'‘* Staff Brief, pages 22-23; Phillips-Kerr, pages 23-25. 
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quirement which otherwise did not change any provision 
of the earlier Orders and therefore did not ‘‘modify”’ 
those Orders. This attempt fails because any change, 
whether an addition to or a deletion from an Order, is 
a modification. The December 13 Order clearly modified 
the earlier Orders and thus must fail under the express 
provisions of Section 19(2).° 


Furthermore, the December 13 Order is also invalid 
because the requirement that Tennessee pay Phillips- 
Kerr, rather than Jupiter, for the natural gas purchased 
from Jupiter invalidly ‘‘reforms’’** the J upiter-Tennessee 
contracts. That action exceeds the Commission’s power in 
several respects. First, it violates the filed-rate doctrine. 
Under the Natural Gas Act, the underlying contract is 
filed with the Commission as the company’s rate schedule. 
That is, the contract, once accepted by the Commission, 
is the rate schedule. Thus, any ordered deviation from 
the contract necessarily violates the rate schedule, and if 


* See Jupiter’s Initial Brief, Section HI. D). Dyer v. SEC, 289 
F. 2d 242 (8th Cir. 1961), relied upon by both Staff and Phillips- 
Kerr, is not in point. The only question there was the effect of an 
order which was being appealed upon subsequent and entirely sepa- 
rate proceedings. There had been no modification of the order which 
was being appealed after the record on appeal had been filed. 
Also, Phillips-Kerr still attempt (see Phillips-Kerr Brief, page 
24) to justify the Commission’s December 13 Order on the ground 
that Jupiter had ‘‘flouted”’ the earlier Orders. But this purported 
rationale must fail on two counts. First, it is factually incorrect. See 
‘Reply of The Jupiter Corporation to Answers to Jupiter’s Motion 
for Stay Pending Appeal”’ in this Court, dated January 15, 1969, at 
pages 6-9. Second, even if it were factually correct, the rationale 
would not justify a violation of Section 19(a), although it might 
have justified resort to a district court under Section 20. Certainly, 
a ‘modification’? within the meaning of Section 19(a) is still a 
<<modification,”’ whether or not the Commission believed that Jupi- 
ter was acting in bad faith. 
** Both Staff (Brief, page 20) and Phillips-Kerr (Brief, page 29) 
argue that the Order does not ‘reform’? the contract. The price 
term and method of payment are, of course, among the most im- 
portant terms of a contract. Any argument that a change 1m those 
terms does not ‘‘reform”’ the contract is pure semantics and, in any 


event, irrelevant to the substantive issues raised by Jupiter. 
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such a change is made other than as provided in Sections 
4 or 5 of the Act, the change violates the filed rate doc- 
trine. As applied to the facts here, the Commission’s at- 
tempt to modify the Jupiter-Tennessee contract (Ju- 
| piter’s rate schedule), by changing the manner of pay- 
| ment, is a violation of the filed rate doctrine. And con- 
' trary to the categorical statement by Phillips-Kerr,* the 
_ Commission has recognized that the filed rate doctrine 
applies to it: 

‘“‘We are not aware of, nor have we been cited to, 

any authority which would permit us to peremp- 

torily modify a filed tariff ...’** 

The December 13 reformation order, being equivalent 
to attachment or garnishment, is also invalid as an 
_ assumption by the Commission of judicial power.*** Both 
the Commission and Phillips-Kerr rely on general Sec- 
_ tion 16 of the Natural Gas Act to justify the attempt to 
. change contractual relationships and to fashion an ad- 
| ministrative self help remedy, rather than use the en- 
| forcement procedures provided in Section 20 of the Act. 
_ Section 16, of course, is a significant provision. The cases 
 eited by the Commission and Phillips-Kerr**** show that 
| Section 16 grants the Commission power to adopt general 
orders and impose reasonable conditions on certifi- 
| ¢cates,***** but they do not support a construction of Sec- 
_ tion 16 which would expand the Commission’s jurisdiction 


* Phillips-Kerr Brief, page 29: ‘‘moreover, the filed rate doctrine 
|... has never been applied as a bar to action by the Government.’’ 
, ** Alabama-Tennessee Natural Gas Co., Docket No. RP69-15, is- 
sued January 17, 1969 (mimeo, page 2). 

_*** See Commissioner Carver’s dissent from the December 13 Or- 
der and Jupiter’s Initial Brief, pages 27-28. 

_**** Commission Brief, page 25; Phillips-Kerr Brief, pages 25-27. 
*eee® §Niagara Mohawk Power Co. v. FPC, 379 F. 2d 153 (D.C. Cir. 
' 1967), so heavily relied upon by Staff and Phillips-Kerr, merely 
| upheld the Commission’s power to attach a condition to a license 
_ issued under the Federal Power Act in order to effectuate a specific 
statutory directive under Section 10 of that Act relating to recovery 
of excess earnings. 
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and justify the Commission arrogating to itself the pow- 
ers of a court of law. In fact, it is established that Section 
16 does not expand the power granted the Commission, 
or nullify restrictions imposed, under other sections of 
the Act.* 


IV. THE COMMISSION’S ASSERTION OF JURISDICTION 
TO SET RATES FOR THE TRANSPORTATION OF LIQUID 
CONDENSATE EXCEEDS THE AUTHORITY CONFERRED 
BY THE NATURAL GAS ACT 


Tennessee suggests (Brief, page 18, fn. 17) that the 
Commission’s finding that it has jurisdiction to regulate 
the rate which Jupiter can charge for the transportation 
of liquid condensate is dictum, in that such finding did not 
provide, or even relate to, the Commission’s rationale for 
increasing the Phillips-Kerr price and decreasing Jupi- 
ter’s revenues from Union. Thus, Tennessee claims that 
the finding as to condensate does not now aggrieve Jupi- 
ter and is not ripe for review. The Commission disagrees 
(Brief, pages 31-32). Jupiter believes that Tennessee is 
correct, because the Commission seems to believe that it 
ean increase the Phillips-Kerr purchase price to J upiter, 
and decrease Jupiter’s revenues, even though Jupiter per- 
forms admittedly non-jurisdictional services (in addition 
to condensate transportation). The classification of con- 


* See cases cited at page 21 of “‘Reply of The Jupiter Corporation 
to Answer to Jupiter’s Motion for Stay Pending Appeal.”’ 

Also, in FPC v. Metropolitan Edison Co., 304 U.S. 375, 386 (1938), 
the Supreme Court held that the Commission has no authority to 
enforce its directions, save by application to a Federal court, and 
that a party is entitled to the judgment of a court before obedience 
can be compelled. See also United Gas Pipe Line Co. v. FPC, 181 F. 
24 796 (D.C. Cir.), cert. denied 340 US. 827 (1950) ; Mississippt 
Power & Light Co. v. FPC, 131 F. 2d 148 (5th Cir. 1942). If the 
Natural Gas Act were construed to give the Commission enforce- 
ment power, without recourse to judicial enforcement, grave con- 
stitutional questions would be raised. See NLRB v. Jones & Laugh- 
lin Steel Corp., 301 U.S. 1, 46, 47 (1937) and Myers v. Bethlehem 
Shipbuilding Corp., 303 U.S. 41, 48 (1938). 
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' densate transportation as jurisdictional does not affect 
this result, so that it appears that the assertion of juris- 

diction over condensate rates will only injure Jupiter if 

the courts in the Illinois cases set a separate price for 
condensate transportation, and the Commission then 
orders such price reduced by assertion of its alleged 
| jurisdiction. However, Jupiter will here reply to the 

Commission’s arguments on this issue, in the event that 
| this Court rules the issue is now appealable. 


Two facts must be recognized. First, only natural gas 

| is covered by the Natural Gas Act, liquid condensate is 

not natural gas, and no one argues to the contrary.* Sec- 

ond, the Commission did not, as it claims (Brief, pages 

| 31-39), merely assert jurisdiction over the combined 

stream of natural gas and liquid condensate transported 

_ by Jupiter; it asserted jurisdiction to determine the fair 

_ and reasonable rates which Jupiter may charge for the 

. transportation of condensate (R. 3735). This distinction 

' as to what the Commission actually did is essential to 

| this Court’s decision in this case, because the Commis- 

sion attempts to delude this Court into believing that 

| the issue raised has already been decided and that prece- 

| dent justifies, indeed requires, a summary affirmance of 
| the Commission’s attempt. That is incorrect. 


Jupiter does not challenge the Commission’s certificate 
jurisdiction over the facilities used for transporting a 
combined stream of natural gas and liquid condensate, 

| which is all that was upheld in Panhandle Eastern Pipe 
Line Co. v. FPC, 359 F. 2d 675 (8th Cir. 1966). And 
_ Jupiter does not challenge the Commission’s jurisdic- 
tion, in a proceeding to set the rates for either trans- 
porting or selling natural gas, to take into account the 


| * The Commission and its supporters discuss the fact that conden- 
sate can be gasified and ignore the fact that its normal | status is 
' as a liquid, but stop short of claiming it is ‘‘natural gas.”’ 
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revenues obtained from liquid condensate, either as @ 
credit against the expenses for transporting natural gas 
or by allocating out of the cost of service applicable to 
the transportation of natural gas the portion of total 
costs applicable to the transportation of condensate 
(this was all that was upheld in the Permian Basin Area 
Rate Cases, 390 U.S. 747 (1968),* and what is proposed 
by the Commission itself in general policy Docket No. 
R-338). 


What Jupiter does challenge in these appeals is the 
far different Commission action involved here: the Com- 
mission’s assertion of jurisdiction to set the rates which 
Jupiter may charge for transporting liquid condensate. 
It is one thing for the Commission to take the revenues 
from such non-jurisdictional transportation into account 
in setting jurisdictional rates; it is quite another for the 


Commission to try to fix those non-jurisdictional rev- 
enues. 


* The Commission, in Permian, had not tried to fix or evaluate 
rates for either selling or transporting liquid condensate. See quota- 
tion at pages 34-35 of the Commission Brief. And the jurisdiction 
over ‘‘casinghead’’ gas (which is simply gas which is produced with 
oil) was asserted after the condensate was separated. 

The Commission (Brief, pages 34-35) also relies heavily on Deep 
South Oil Co. v. FPC, 247 F. 2d 882 (5th Cir. 1957), cert. denied, 
335 U.S. 930 (1958). But, as Jupiter has shown (Initial Brief, pages 
42-43), the condensate had been removed prior to the point at which 
the Commission exercised its jurisdiction so that there was no is- 
sue before the Commission of jurisdiction over condensate, and, 
hence, the Fifth Circuit did not rule on that issue. And the Com- 
mission did not assert jurisdiction over the separate contract cov- 
ering condensate. The Commission’s continued reliance (Brief, pages 
38-39) on Louisiana Public Service Comm’n v. FPC, 359 F. 2d 525 
(5th Cir.), cert. denied, 385 U.S. 833 (1966), and the other “‘com- 
mingling” cases is also misplaced, since none of the cases relied on 
by the Commission involved a product other than natural gas. 
(Initial Brief, pages 43-44) Further, as the Commission itself has 
recognized, not even every transaction which involves the com- 
mingling of gas supports an assertion of Commission jurisdiction. 
See Secretary of the Army, Docket No. CP66-69, issued Nov. 25, 
1968 (mimeo). 
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_ Aside from its action in this case, the Commission has 
never asserted jurisdiction to regulate the rate for either 
the transportation or sale of liquid condensate. To the 
contrary, the Commission has consistently recognized that 
it has no such jurisdiction.* Now the Commission is try- 
ing to regulate the condensate transportation rate (only 
as to Jupiter), but not the sale price (as to anyone). 
Compare Phillips Petroleum Co. v. Wisconsin, 347 US. 
672 (1954).** It is clear that neither type of regulation 
is necessary to protect the natural gas consumer. And, 
for that reason, the Commission has not even tried to 
gain jurisdiction over the price at which liquids are sold 
(even though the subject is of importance),*** because 
the Commission knows that condensate does not affect 
the consumers of gas, as long as costs are properly allo- 
cated between gas and liquids, or the liquid revenues 
eredited. Since regulation of the level of liquid sales 
revenues is not useful, a fortiori the much lesser amount 
of money involved in transportation of liquids is even 
more clearly not subject to regution. 


The Commission is treating Jupiter differently than it 
treats all other natural gas companies,**** since it asserts 
jurisdiction to determine the fair and reasonable com- 
pensation to Jupiter for transportation of condensate: 
lexactly what it proposed not to do in R-338. The Com- 
mission’s Brief says the policy of R-338 is only ‘‘tenta- 
tive”; but that begs the question, for the Commission 


* See cases cited by Jupiter in its Initial Brief page 35. And the 
Commission’s own Staff recognized this fact earlier in these pro- 
ceedings (R. 393-398). 

** See Jupiter’s Initial Brief, pages 40-42. 

*** Certainly the subject is of importance. In 1962, there were 
approximately 100 million barrels of liquid condensate marketed 
(see Area Rate Proceeding, Southern Louisiana Area, AR61-2, Pre- 
siding Examiner’s Initial Decision, issued December 30, 1966, page 
50 (mimeo) ), and at approximately $3.00 per barrel (See Area Rate 
‘Proceeding, Permian Basin Area, 34 F.P.C. 159, 196 (1965)) this 
amounts to over three hundred million dollars a year. 

#*#* See Jupiter’s Initial Brief, pages 36-39. 
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has followed its proposed policy in every other case, 
both before and after the April 3 Order here under 
review.* The Commission has never discussed why it 
has chosen to treat Jupiter differently from all other 
companies which have appeared before it in all similar 
situations and inconsistently with the general policy 
proposed by the Commission. But the Commission claims 
that: 
‘even if it were assumed that complete protection 
could be afforded the consumer without rate juris- 
diction (an assumption subject to some doubt), no 
protection could be afforded the party for whom the 
condensate portion of the gas stream was trans- 
ported without such jurisdiction. The Act plainly 
envisions protection of all such parties.’’** 
The fact that someone on the Commission’s Staff has 
some unexplained ‘‘doubt’ that consumers can be pro- 
tected without direct rate regulation of transportation 
of liquid condensate can hardly justify discrimination 
and violation of jurisdiction, and the Commission itself 
has never expressed any such *‘doubt’’, particularly since 
it wrote directly to the contrary in Docket R-338. As to 
the contention that protection of Phillips-Kerr and Union 
(the parties for whom condensate is transported) is a 
proper goal under the Natural Gas Act, the governing rule 
was laid down by the Supreme Court in FPC v. Sverra 
Pacific Power Co., supra. The Commission has never made, 
or even purported to make, any finding in these proceed- 
ings that, pursuant to Sierra Pacific, the public interest 
requires protection of Phillips-Kerr or Union in order 
to allow them to continue service. Jupiter does not think 
that any such finding could be supported by the rec- 
ord,*** but the important fact is that none was made. 


* See the cases cited by Jupiter in its Initial Brief, pages 37-38. 
** Commission Brief, page 39, footnote 19. 

*** See ‘‘Reply of the Jupiter Corporation to Answers to Jupiter’s 
Motion for Stay Pending Appeal,’’ pages 9, 11. 
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CONCLUSION 


The Commission’s Orders here under review should be 
reversed. 
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IN THE 


United States Court of Appeals 


For THE District of COLUMBIA CIRCUIT 


No. 22154 


TxE JUPITER CorPORATION, Petitioner, 


Vv. 


FreperaL Power Commission, Respondent, 
Puitties PETROLEUM CoMPANyY, KeERR-McCGEE 
CORPORATION, ET AL., Intervenors. 


ON PETITION TO REVIEW ORDERS OF THE 
FEDERAL POWER COMMISSION 


BRIEF FOR INTERVENORS 
PHILLIPS PETROLEUM COMPANY AND 
KERR-McGEE CORPORATION 


STATEMENT OF ISSUES 


1. Whether the Federal Power Commission erred 
jn reaffirming prior Orders specifying the rate to be 
paid by petitioner for natural gas and in refusing to 
permit any set-off from that rate for compensation 
which petitioner asserts is due it from the natural-gas 
‘seller for certain very limited services performed by 
petitioner. 
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2. Whether the Federal Power Commission erred in 
entering an Order designed to insure compliance with 
other Orders on review in this Court which had not 
been stayed by the Commission or by this Court but 
with which petitioner refused to comply. 


STATEMENT OF THE CASE 


At issue in this case is the validity of rate orders is- 
sued by the Commission which reaffirm prior Com- 
mission Orders specifying the appropriate rate to be 
paid by petitioner (‘‘Jupiter’’) to intervenors Phillips 
Petroleum Company and Kerr-McGee Corporation 
(‘‘Phillips-Kerr-MeGee’’) for natural gas purchased 
by Jupiter and then resold to intervenor Tennessee 
Gas Pipeline Company (‘‘Tennessee’’). These prior 
Orders, issued in 1965 and 1966, requiring Jupiter 
to pay Phillips-Kerr-McGee 18.5¢ per Mef and to 
charge Tennessee no more than 19.5¢ per Mef, had been 
thought by the Commission to have coneluded what 
even then constituted a long history of the Commis- 
sion’s efforts to regulate the ‘‘spread’’ between Jupi- 
ter’s purchase and sale prices. (R. 3728). That his- 
tory has since been made even more extensive as a 
consequence of Jupiter’s failure to comply with the 
prior Orders, one of which was entered at its instance. 
The Orders now before this Court represent the Com- 
mission’s efforts finally to resolve this matter. 


The contractual arrangements 


Phillips and Kerr-McGee are joint owners of lenses 
on gas-producing properties in the Rollover Field, an 
area located in the Gulf of Mexico, off the shore of 
Louisiana. Pursuant to contracts entered into in 1953, 
and since amended, Phillips-Kerr-McGee sell to Jupiter 
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gas produced by them in this Field, and Jupiter trans- 
ports the gas to shore and there resells it to Ten- 
nessee. (R. 1422). Under the contract with Phillips- 
Kerr-MeGee, Jupiter also transports to shore ‘‘the 
condensate produced with such gas,’’ mechanically 
separates the condensate from the gas, and delivers 
the condensate to Phillips-Kerr-McGee. (R. 1433-34). 


This contract provides specifically that Jupiter’s 
transportation, separation, and delivery of the con- 
densate to Phillips-Kerr-McGee shall be ‘‘free of cost 
and expense to Phillips and Kerr-McGee.”’ (R. 1434). 
Jupiter’s compensation for all of its activities, there- 
fore, is the difference between the amount it obtains 
on resale of the gas to Tennessee and the amount it 
pays for the gas to Phillips-Kerr-McGee.’ 


The amount to be paid by Jupiter, under its contract 
with Phillips-Kerr-McGee, is described as the ‘‘appli- 
eable price’? minus an adjustment specified in the con- 
tract which varies depending on the amount of gas 
purchased by Jupiter. (R. 1441-44). The ‘‘applicable 
price’ is the price which Tennessee agrees to pay 
Jupiter, under Tennessee’s contract with it, for the gas 
‘‘regardless of whether or not such price is actually 
paid”? (R. 1442), or any higher price which Jupiter 
may receive. (R. 1480). 


Under a separate contract entered into with Phillips (not 
Phillips-Kerr-MeGee), Jupiter receives some additional compensa- 
tion. This contract provides that, on-shore, at a point prior to 
delivery of the gas to Tennessee but subsequent to the separa- 
tion of the condensate, Phillips is to extract liquefiable hydro- 
carbons from Jupiter’s gas, market these hydrocarbons, and pay 
Jupiter 30% of the proceeds. No issue is presented as to the 
obligations of the parties under this contract. 
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As for the adjustment, an amendment to the basic 
contract specified the contractual rights of the parties 
if for any reason Jupiter was required to reduce the 
adjustment amount specified in the contract. (R. 1480- 
81). In that event, according to the amendment the 
impact of the reduction is to be felt only by Jupiter, 
and Phillips-Kerr-McGee are not to be adversely af- 
fected. Indeed, if the amount of the adjustment is 
required to be reduced, the contractual arrangement 
is that the price payable by Jupiter to Phillips-Kerr- 
McGee would increase by the amount of the reduction 
in the adjustment, ‘‘to the end that Phillips and Kerr- 
McGee will receive for gas . . . the applicable price 
per Mef less only the amount per Mcf to which [the 
adjustment] ...is reduced....”’ (R. 1481). 


There is no dispute that, prior to the issuance of 
the Commission Orders to be discussed below, the 


‘‘applicable price,’’ as well as the price actually re- 
ceived by Jupiter from Tennessee, was 21.3333¢ per 
Mef (exclusive of taxes) and the adjustment was 2.4¢ 
per Mef, so that Jupiter was contractually obligated 
to pay Phillips-Kerr-McGee 18.9333¢ per Mcf. (R. 
1501). 


The prior Commission Orders 


In Opinion No. 470, Phillips Petroleum Co., 34 
F.P.C. 486 (1965), the Commission ordered the is- 
suance to Phillips-Kerr-McGee of certificates of public 
convenience and necessity, under Section 7(c) of the 
Natural Gas Act, 15 U.S.C. § T17£(¢), authorizing their 
sale of natural gas to Jupiter. An Ordering para- 
graph provided, in a pro forma manner, that the price 
‘‘shall not be more than 18.5 cents per Mcf....”’ 34 
F.P.C. at 490. At that time, however, it was recog- 


oO 
nized by Jupiter, in direct contrast with its current 
position, that that Order established an 18.5¢ per Mef 
price to be paid by Jupiter and that this price was 
lower than the contract price. As Jupiter stated in 
its Petition for Rehearing of that Order (p. 1): 


‘‘TIn basic summary, the Commission, in Opin- 
ion No. 470, ruled: 


‘1. That effective as of July 23, 1964, the ‘in- 
line’ certificate price to be collected by Phillips 
Petroleum Company and Kerr-McGee Oil Indus- 
tries, Inc. (Phillips-Kerr) for gas produced by 
them in the Rollover Field, Louisiana, is 18.5¢ 
per Mef (as compared to the 18.9333¢ net per 
Mef basie gas revenues it has been collecting), and 
that Jupiter’s gathering charge is to be in addi- 
tion to the 18.5¢, rather than paid out of such 
Phillips-Kerr revenues.”’ 


This was also acknowledged in Jupiter’s Petition for 
Review of Opinion No. 470, where it stated explicitly: 


“In Opinion No. 470, the Commission ruled that 
Phillips-Kerr should collect a price of 18.5¢ per 
Mef, the ‘in-line area certificate price’ established 
for gas produced in offshore lands situated in the 
federal domain.”’ (The Jupiter Corp. v. FPC, 7th 
Cir., No. 15469, Petition for Review, p. 4). 


In addition to establishing this 18.5¢ per Mef price, 
‘Opinion No. 470 also reduced Jupiter’s resale price 
to Tennessee to 20.9¢ per Mef, so that Jupiter’s 
“‘spread’’ remained 2.4¢ per Mef, as specified in the 
contract. See 34 F.P.C. at 489. 


| The appeal from Opinion No. 470 was taken by 
Jupiter because of the possible impact of that Opinion 
on another then-pending proceeding in which the Com- 


6 


mission was concerned with the reasonableness of this 
2.4¢ per Mcf contractual ‘‘spread.’’ The court action 
was dismissed on Jupiter’s motion as part of a Jupiter 
offer of settlement in that proceeding which reduced 
that ‘‘spread’’ to 1¢ per Mcef. 


That proceeding was instituted by the Commission 
in December 1962 under Section 5 of the Act, 15 U.S.C. 
§ 717d, for an investigation of the rate at which Jupiter 
resold to Tennessee the gas it purchased from Phillips- 
Kerr-MceGee. After numerous efforts by Jupiter to 
abort and delay the proceeding, including the institu- 
tion of two district-court injunction actions, see 35 
F.P.C. at 1096-98 (R. 3128-32), an Initial Decision by 
a Commission Hearing Examiner was issued on Jan- 
uary 5, 1966. 35 F.P.C. 1095. (R. 3126). The Ex- 
aminer found that a ‘‘spread’’ of .632¢ per Mcf—as 
compared to the 2.4¢ per Mcf Jupiter was then en- 
joying—would be reasonable and ordered the ‘‘spread’’ 
reduced to the former amount. See 35 F.P.C. at 1092. 
(R. 3406). 


During the course of the proceeding before the Ex- 
aminer, Jupiter had argued that any reduction in the 
amount it received from Tennessee would have no 
effect on it because, as it read its contracts, any such 
reduction would operate to reduce Jupiter’s payments 
to Phillips-Kerr-McGee by the same amount. This 
argument was rejected by the Examiner. 35 F.P.C. at 
1120-22. (R. 3167-70). After an analysis of the con- 
tract between Phillips-Kerr-McGee and Jupiter, the 
Examiner determined that ‘‘the producer’s [?.e., Phil- 
lips-Kerr-MceGee] sale price remains unaffected by 
this order and by the reduction in Jupiter’s sale price 
to Tennessee.”’ 35 F.P.C. at 1122. (R. 3169). 


° 
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The Examiner’s Order never went into effect because 
‘the Commission accepted a settlement offer proposed 
‘by Jupiter. Jupiter originally proposed to reduce 
' its “spread” to 1.25¢ per Mef (i.e., to charge Tennessee 
-19.75¢ per Mcf). It went on to suggest that 


‘can equitable resolution of this case requires either 
a reformation of its... contract with the Rollover 
Field producers (. . . Phillips and Kerr-McGee) 
to require those producers to pay Jupiter, or Com- 
mission permission for Jupiter to retain, charges 
for the gathering of natural gas, and for the ser- 
vices Jupiter renders in gathering, separating and 
storing those producers’ condensate and other 
liquids.”’ (R. 3338). 


Jupiter proposed specifically that ‘‘while Phillips- 
| Kerr-McGee shall be permitted under the contract to 
bill Jupiter for gas sold at a price of 18.5 cents per 


Mef, Jupiter may credit against that charge an amount 
| of 0.25 cents per Mef for the service of gathering and 
' separating Phillips-Kerr-McGee’s condensate.” (R. 
3346-47). 


This offer of settlement was superseded by an 
Amended Offer of Settlement, which was accepted by 
the Commission by Order of June 28, 1966. 35 F.P.C. 
' 1091. (R. 3405). This Order reduced Jupiter’s price 
' to Tennessee to 19.5¢ per Mef, limiting Jupiter to a 
“spread”? of 1¢ per Mcf. As for any additional com- 
- pensation for Jupiter’s services with respect to con- 
 densate, the Commission stated that ‘‘any contractual 
' arrangements Jupiter makes with the producers for 
| those services will be acted upon if and when they are 
' appropriately submitted to this Commission.” 35 
| BUP.C. at 1094. (R. 3409). No party sought judicial 
| yeview of this Order of June 28, 1966. 
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The Commission thus recognized that further con- 
tractual arrangements between Phillips-Kerr-McGee 
and Jupiter would be necessary in order for Jupiter 
to be entitled to any additional compensation and as- 
serted that any such arrangements would require Com- 
mission approval. 


The Cook County litigation 


From June 1966 through May 1967, Jupiter recog- 
nized that it was limited to a “spread” of 1¢ per Mef. 
During this period it received payments from Tennes- 
see at the 19.5¢ per Mef rate set in the June 1966 Order 
and paid Phillips-Kerr-McGee at the 18.5¢ per Mef 
rate set in Opinion No. 470. Since May 1967, however, 
Jupiter has taken the position that despite these Orders 
it is still entitled to a 2.4¢ per Mef ‘“‘spread”’ and is 
required to pay Phillips-Kerr-McGee only 17.1¢ per 
Mef. In August 1967 it filed suit against Phillips- 
Kerr-McGee under this theory in the Circuit Court of 
Cook County, State of Illinois. 


That case is still pending. The Cook County Cir- 
cuit Court denied without opinion a motion filed by 
Phillips-Kerr-McGee to dismiss on the ground that 
the matter was within the primary jurisdiction of the 
Commission. Phillips-Kerr-McGee also moved that 
Jupiter be required to deposit the disputed amount 
(1.4¢ per Mcf) in escrow, and Jupiter opposed the 
motion, claiming that no authority existed under Illi- 
nois law for the proposed escrow account. (A copy 
of Jupiter’s Opposition to Phillips-Kerr-McGee’s es- 
erow motion is reprinted as an Appendix hereto). 
The Cook County Cireuit Court denied this motion, 
also without opinion, on February 23, 1968. 
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The current Commission Orders 


On August 30, 1967, Phillips-Kerr-McGee had filed 
with the Commission a ‘‘Petition . . . for Order Di- 
_recting the Jupiter Corporation to Pay the Filed Rate 
‘for Purchased Gas’’ (R. 3544), in which the Com- 
mission was informed of Jupiter’s failure and refusal 
to pay the 18.5¢ per Mcf rate ordered by the Commis- 
‘sion. The Commission acted on the petition in its 
Order of April 3, 1968 (R. 3728), in which it reviewed 
‘the history of the proceeding, the dispute between 
Jupiter and Phillips-Kerr-McGee as to whether Jupiter 
was contractually entitled to any compensation for its 
| services with respect to the condensate, and the Cook 
County litigation, and concluded in Ordering para- 
graph (C) (R. 3739): 

‘“(C) Jupiter is, and since August 11, 1965, has 
been, obligated to pay Phillips-Kerr-McGee the 


latters’ prescribed certificate rate of 18.5¢ per Mcf 
under Phillips’ FPC Gas Rate Schedule No. 329 
and Kerr-McGee’s FPC Gas Rate Schedule No. 56, 
respectively.”’ 


This conclusion was repeated in the body of the Order 
(R. 3734) : 


‘‘We believe it beyond dispute that, pursuant to 
the final orders of this Commission in Opinion No. 
470 and approving the Jupiter settlement, .. . 
Jupiter must pay Phillips-Kerr-McGee 18.5 cents 
... for each Mcf of natural gas it purchases from 
those producers ....”’ 


Jupiter applied for rehearing of the April 3 Order, 
and the Commission denied the application in its Order 
of May 24, 1968. (R. 3821). In this Order the Com- 
' mission stated again (R. 3821-22) that Jupiter ‘‘is 
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bound ... to restrict itself to a margin of 1¢ per 
Mef on the gas which it purchases from Phillips-Kerr- 
McGee and sells to Tennessee.’’ With regard to Jupi- 
ter’s argument that it is entitled to offset from the 18.5¢ 
per Mcf rate an amount (1.4¢ per Mcf) greater than 
that (1¢ per Mcf) specified in the June 1966 Order 
to be applicable to its purchase and resale of gas, 
the Commission noted that Jupiter’s ‘‘major function”’ 
was the transportation of gas and that ‘“‘the vast bulk 
(if not all) of the rates . . . was intended to serve as 
recompense for that service.”” (R. 3822).’ 


After the issuance of the April 3 Order and again 
after issuance of the May 24 Order, Phillips-Kerr- 
McGee repeated their demands to Jupiter for payment 
of all amounts due at 18.5¢ per Mef, but Jupiter con- 
tinued to refuse to make such payments. On July 
1 and October 16, 1968, Phillips-Kerr-McGee filed 


motions with the Commission advising it of Jupiter’s 
refusal to make the payments required by the Com- 
mission’s Orders and requesting it to take appropriate 
action, as specified in the motions. (R. 3825, 3841). 


The Commission acted on these motions in its Order 
of December 13, 1968. (R. 3868). The Commission 
again reviewed the history of this case (R. 3868-70), 
noted the Commission’s prior rejection of Jupiter’s 
arguments but that Jupiter continued to ignore the 
Commission’s Orders requiring payment of 18.5¢ per 
Mcf to Phillips-Kerr-McGee even though no stay of 
these Orders had been sought by Jupiter (R. 3870-71), 


2In these Orders the Commission also determined that Jupiter’s 
transportation of condensate as part of the gas stream is subject 
to the Commission’s jurisdiction. These intervenors will not in 
this brief deal with the validity of this determination. 


1] 


' entered the formal finding that ‘‘The Jupiter Corpora- 
| tion has flouted the terms of the Commission’s order 
of April 3, 1968’ (R. 3875), and concluded that, in 
order for the integrity of this Order to be maintained, 
it would have to take action directed to Tennessee 
as well as Jupiter. (R. 3871). The Commission then, 
'in formal ordering paragraphs, reaffirmed Jupiter’s 
' preexisting obligation to pay Phillips-Kerr-McGee at 
the 18.5¢ per Mcf rate and ordered that in the future, 
in light of Jupiter’s intransigence, Tennessee is to 
pay 18.5¢ per Mef directly to Phillips-Kerr-McGee on 
Jupiter’s account. (R. 3876). 


Jupiter’s Petition for Rehearing of the December 
13 Order was denied by the Commission’s Order of 
January 22, 1969 (R. 3903), in which the Commission 
rejected Jupiter’s contentions as to the invalidity of 
the December 13 Order. 


Similarly, Jupiter’s efforts to stay the Commission 
| Orders under review have been rejected by the Com- 
mission (Order of January 22, 1969 (R. 3903)) and 
| by this Court. (Order of February 6, 1969). 


ARGUMENT 
I. THE COMMISSION PROPERLY REQUIRED PAYMENT BY 
JUPITER AT THE RATE OF 18.5¢ PER MCF 

Jupiter contends that the Commission’s April 3 
Order did not require it actually to pay Phillips-Kerr- 
McGee 18.5¢ per Mcf but, instead, permitted Jupiter 
' to offset from this rate amounts which it claims are 
' due it for nonjurisdictional services, services which by 
' contract are to be provided ‘‘free of cost and expense 
to Phillips and Kerr-McGee.’”’ (R. 1434). We have 
already pointed out that Jupiter is clearly in error in 
so construing this Order, and there is no need again 
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to deal with this point." In any event, even Jupiter 
now recognizes (Br., p. 11) that the Commission has 
in fact required it to pay 18.5¢ per Mef, and the issue 
is whether the Commission erred in so doing. There 
was no error. 


A. The Commission Did Not Exceed Its Jurisdiction 


Jupiter argues (Br., pp. 12-17) that, because the 
Commission recognized that Jupiter performs some 
nonjurisdictional services, it was required to permit 
Jupiter to set off from the 18.5¢ per Mcf rate the 
amount which Jupiter claims is due it for these non- 
jurisdictional services. Whether Jupiter is due any 
compensation for such services and, if so, its amount 
are common law reformation-of-contract questions 
which the Commission has stated are now before the 
Cook County Cireuit Court.’ 


3 See “Opposition of Intervenors Phillips Petroleum Company 
and Kerr-McGee Corporation to Motion for Stay,” pp. 11-14, filed 
January 9, 1969. As there discussed, the wording of the April 
3 Order, especially the Ordering paragraph (see p. 9, supra), is 
clear and explicit and makes no provision for any claimed set-off. 
Moreover, if the Commission had intended to permit Jupiter to 
continue its set-off practice, the Commission would have so indicated 
expressly, especially since that practice deviates from the well- 
established filed rate doctrine. See pp. 13-16, infra. In addition, 
Jupiter itself recognized in its Petition for Review in this Court 
(pp. 15-16) that its interpretation of the April 3 Order might be 
incorrect. 


4 As the Commission noted in its December 13 Order (R. 3870) 
and as Jupiter conceded in its original offer of settlement (R. 3338 ; 
see p. 7, supra), reformation of the contract between Phillips-Kerr- 
McGee and Jupiter by a court of equity would be required in order 
for Jupiter to be entitled to any compensation for its nonjurisdic- 
tional services. For this contract, which the Commission reviewed 
in connection with Opinion No. 470 and the Jupiter settlement 
ease (see Order of January 22, 1969 (R. 3905)), provides ex- 
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We submit that it is obvious that there has been no 
abuse of Commission discretion, especially in the cir- 
cumstances of this case, in requiring Jupiter to pay 
the filed rate without any claimed set-off. Indeed, the 
Commission would have erred had it permitted such 
a set-off. 


It is, of course, a basic principle of administrative 
law—the filed rate doctrine—that the tariff or rate 
duly approved by a regulatory commission must be ob- 
served in full. 


‘“The tariffs are both conclusive and exclusive; 
they may not be added to through reference to 
outside contracts or agreements or understandings 
or promises.”’ United States v. Associated Air 
Transport, Inc., 275 F.2d 827, 833 (5th Cir. 1960). 


See also Lowden v. Simonds-Shields-Lonsdale Grain 
Co., 306 U.S. 516 (1939); Compania Anonima Vene- 
zolana De Nav. v. A. J. Perez Exp. Co., 303 F.2d 692, 
696 and n.12 (5th Cir. 1962), cert. denied, 371 U.S. 942 
(1962) ; Bernstein Bros. Pipe & Machine Co. v. Denver 
&R.G.W.R.R., 193 F.2d 441, 444 (10th Cir. 1951); 


Ree es eee eee eee ee ee ee ee SEES 
plicitly that these services are to be ‘‘free of cost and expense to 
Phillips and Kerr-McGee’’: 


“<7. Separation and Delivery of Condensate: 


‘“(a) [Jupiter] shall accept, along with the gas delivered 
hereunder, the condensate produced with such gas, and gather 
any such combined gas and condensate to a point on shore 
where [Jupiter] shall erect, install, maintain and operate 
at its sole cost, risk and expense a plant to mechanically 
separate the condensate from the gas delivered hereunder, and 
[Jupiter] shall, in addition to the payment of the amounts 
payable to Phillips and Kerr-McGee under the other provisions 
of this contract, deliver to Phillips and Kerr-McGee, free of 
cost and expense to Phillips and Kerr-McGee, in storage to be 
furnished by Phillips and Kerr-McGee, all of the condensate 
and liquid hydrocarbons so recovered.”’ (R. 1433-34). 
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American R.R. Exp. Co. v. American Trust Co., 47 
F.2d 16 (7th Cir. 1931), cert. denied, 284 U.S. 629 
(1931) ; Louisville d: N. R.R. v. Dickerson, 191 F. 705 
(6th Cir. 1911). No act of the carrier can preclude 
it from enforcing payment of the appropriate rate in 
full. Atchison, T. & S.F. Ry. v. Bouziden, 307 F.2d 
230 (10th Cir. 1962). For example, carriers cannot 
be estopped by their initial failure to state the correct 
rate, despite any resulting inequity. Pitts Co., C. & 
St.L. R.R. v. Fink, 250 U.S. 577 (1919) ; Kansas City 
S. R.R. v. Carl, 227 U.S. 639, 653 (1913). Nor will 
equitable considerations of any kind suffice as a defense. 
Baldwin v. Scott County Milling Co., 307 U.S. 478, 485 
(1939). 

This principle that rates filed with the appropriate 


regulatory body must be fully and literally complied 
with is of course applicable to the Federal Power Com- 


mission (Montana-Dakota Util. Co. v. Northwestern 
Pub. Serv. Co., 341 U.S. 246, 251 (1951) ) and calls for 
rejection of Jupiter’s claim that it should be permitted 
a set-off from the filed rate based on its disputed claim 
for compensation. 


If, as Jupiter would have it in this case, the mere 
assertion of a claim is permitted to excuse noncom- 
pliance with a filed rate, the filed rate could be ignored 
at will because its collection could be delayed inter- 
minably. Refusal for an indefinite period to pay a 
supplier at the proper rate unnecessarily threatens the 
integrity of the filed rate by conditioning it on the 
vicissitudes of future and probably protracted litiga- 
tion. The obligation to pay the filed tariff is too im- 
portant and too clear to be made contingent upon the 
validity of a claim asserted by a shipper or purchaser 
as a set-off from the filed rate, where it may take years 
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for the validity of that claim to be determined but 
where there is no dispute as to the appropriate filed 
rate. Any such postponement of payment of tariffs 
places upon the seller the risk of the buyer’s insolvency 
and unfairly imposes on the supplier the cost of litiga- 
tion to procure what the Act guarantees him. More- 
over, it complicates any effort by the Commission to 
monitor both the industry and the parties directly 
involved for purposes of any future determinations it 
may have to make to fulfill its manifold responsibilities 
under the Natural Gas Act. 


To permit a set-off would be particularly objection- 
able in the natural-gas area in light of the requirement 
in Section 7(b) of the Natural Gas Act, 15 U.S.C. 
§ 717f(b), that prior Commission approval must be 
obtained in order to abandon a sale to any buyer. Thus, 
if set-offs were permitted, a buyer with the flimsiest of 


claims could simply refuse to pay a substantial part, or 
all, of the filed rate, and the seller—unlike a carrier, for 
example, who could refuse to permit the use of his fa- 
cilities by any person who claimed a set-off right— 
would be required to continue to sell the gas unless 
and until the Commission permitted the seller to stop 
deliveries of the gas. Self-help by the buyer should 
not be permitted where self-help by the seller is pre- 
cluded. 


In addition, if the assertion of a claim is sufficient 
to excuse noncompliance with the filed rate, oppor- 
tunities would be created for preferential or discrim- 
inatory arrangements for the sale of natural gas, con- 
trary to the mandate of Section 4(b) of the Natural 
Gas Act, 15 U.S.C. § 717¢(b). Enforcement of the filed 
rate doctrine is relied upon to eliminate the possibility 
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of any such discriminatory arrangements. Louisville 
& N. R.R. v. Mottley, 219 U.S. 467 (1911) ; Merchants 
Warehouse Co. v. United States, 283 U.S. 501 (1931) ; 
United States v. Associated Air Transport, Inc., 275 
F.2d 827 (5th Cir. 1960). 


Finally, there are compelling reasons for the Com- 
mission’s refusal to give effect to Jupiter’s claim of a 
set-off in this instance. First of all, there is the history 
of the Commission’s efforts to regulate Jupiter and 
require a reduction of its 2.4¢ per Mef ‘‘spread’’; it 
would have been unthinkable for the Commission to 
permit a set-off which, to all intents and purposes, 
would have reinstituted this ‘“‘spread,’’ already found 
to be unjust and unreasonable. 


Second, as the Commission recognized in the Orders 
now before this Court (R. 3735; R. 3822; R. 3870), 
the nonjurisdictional services performed by Jupiter 
(even categorizing transportation of condensate as non- 
jurisdictional, as Jupiter contends) are quite minor as 
compared to the jurisdictional services; it would thus 
have been unreasonable for the Commission to permit 
a set-off of 1.4¢ per Mef for these minor services when 
the Commission-approved ‘“‘spread’’ for Jupiter’s 
‘major function” (R. 3822) is only 1¢ per Mcf. We 
have already noted (p. 7, supra) that even Jupiter 
originally put a price tag of only .25¢ per Mcf on these 
other services, and it is now contending for a set-off 
of almost six times this amount. The Commission can 
hardly be said to have erred in rejecting this conten- 
tion. 
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B. The Mobile Doctrine Did Not Preclude the 
Commission’s Orders 


Jupiter argues (Br., pp. 21-24), invoking United 
Gas Pipeline Co. v. Mobile Gas Serv. Corp., 350 U.S. 
332 (1956), that the 18.5¢ per Mcf rate is unlawful 
because it is greater than that contractually set by 
Jupiter and Phillips-Kerr-McGee.*° This argument, 
however, has as its premise a reading of Jupiter’s con- 
tract urged by it, and rejected, when the Commission 
reduced Jupiter’s ‘‘spread.’”’ It was properly re- 
jected then, and the argument may not, in any event, 
be made now as a collateral attack on the Commission’s 
1965 and 1966 Orders. 


5 While making this argument, Jupiter argues at the same time 
(Br., p. 23 n.**) that the Commission, and presumably this Court, 
cannot determine whether the premise of the argument is correct, 
t.e., whether the contractual price is in fact less than the ordered 
price, because, according to Jupiter, this question can be de- 
termined only by the Cook County Circuit Court. If this 
latter question cannot be resolved, as Jupiter argues, then 
of course its Mobile argument must fall, for it has the burden of 
proving, not merely asserting, the bases for its contention that 
the Commission’s Orders are invalid. In fact, however, there 
is no bar to the Commission’s, and this Court’s, reviewing and 
interpreting private contracts which constitute the relevant rate 
schedules (see, ¢.g., Phillips Petroleum Co. v. FPC, 258 F.2d 906, 
913-14 (10th Cir. 1958)), and there is no dispute that the con- 
tracts between Jupiter and Phillips-Kerr-McGee are part of the 
schedules governing the sale to Jupiter. (See Jupiter Br., p. 24). 
As the Commission stated in its Order of January 22, 1969 (R. 
3905) : 


““We... point out... that the contract between Jupiter and 
Phillips-Kerr-McGee is on file with this Commission as the 
contractual support for Phillips-Kerr-McGee’s rate schedule 
covering the sale of natural gas to Jupiter and is subject to 
our jurisdiction as such.”’ 
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The necessary effect of Jupiter’s Mobile argument 
is that the Commission can never regulate Jupiter’s 
‘“‘spread’’ because, according to Jupiter, under its con- 
tract with Phillips-Kerr-McGee, any reduction in the 
price it receives from Tennessee necessarily reduces, 
by the same amount, the price it is contractually obli- 
gated to pay Phillips-Kerr-MeGee. There are two 
separate answers to this argument, each of which is 
sufficient to compel its rejection. 


First, there is the answer given by the Hearing Ex- 
aminer in Jupiter’s rate case, where the same argu- 
ment was made. 35 F.P.C. at 1120-22. (R. 3167-70). 
The Examiner pointed out that the argument over- 
looked an amendment to the basic contract between 
Jupiter and Phillips-Kerr-McGee (Supplement No. 2 
(R. 1477-82) ), one provision of which reads as follows: 


‘<(I]f at any time and for any reason Marine [now 
Jupiter] is required to reduce the amount per 
Mcf specified . . . as the adjustment to be made to 
the applicable price ... then... the price pay- 
able to Phillips and Kerr-McGee . . . shall not 
thereby be reduced, but shall be increased by an 
amount per Mcf equivalent to the amount per 
Mcf by which such [adjustment] amount. . . is 
reduced, to the end that Phillips and Kerr-MeGee 
will receive for gas delivered . . . the applicable 
price per Mef less only the amount per Mcf to 
which said [adjustment] amount .. . is reduced. 
..? (R. 1480-81). 


The Examiner concluded that this provision required 
rejection of Jupiter’s argument that its contractual 
‘‘spread’’ could not be affected by that proceeding. 
Applying the Examiner’s reading of the contract in 
light of the rate reductions in the Commission’s June 
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1966 Order, it is clear that Jupiter’s contractual rate 
did not become 17.1¢ per Mcf, as Jupiter now argues.° 


Second, the Examiner failed to note that, under 
Jupiter’s contract with Phillips-Kerr-McGee, the 
amount payable by Jupiter does not depend upon the 
amount actually received by Jupiter from Tennessee 
but rather upon the amount Tennessee agreed to pay 
Jupiter, ‘‘regardless of whether or not such price is 
actually paid.”’? (R. 1442). The reduction ordered by 
the Commission in its 1966 Order in the price to be 
paid by Tennessee did not, therefore, reduce the con- 
tract price payable by Jupiter.” That reduction was 


° The arithmetic is not difficult. As noted (pp. 3-4, supra), prior 
to the Commission Orders, under the contract the ‘‘applicable 
price’’ was 21.3333¢ per Mef and the adjustment was 2.4¢ per 
Mef, so that the amount payable by Jupiter was 18.9333¢ per Mef 
(21.3333¢ minus 2.4¢). The Commission reduced the price paid 
by Tennessee to 19.5¢ per Mcf and Jupiter’s ‘‘spread”’ to 1.0¢ 
per Mcf. 35 F.P.C. at 1094. (R. 3409). Under the Examiner’s 
reading of the contract, even if this Order had the effect of re- 
ducing the ‘‘applicable price’’ to 19.5¢ per Mcf so that absent 
the provision quoted in the text the contractual price payable by 
Jupiter would be reduced to 17.1¢ per Mef (19.5¢ minus 2.4¢), 
Jupiter’s argument would not prevail. For under the quoted 
provision, the price otherwise payable by Jupiter must be increased 
to reflect the reduction in the contractual ‘‘spread’’ (z.e., it must 
be increased by 1.4¢ per Mef), so that the contractual price be- 
comes 18.5¢ per Mef, the price ordered in Opinion No. 470. 


7In fact, the contract price payable by Jupiter was increased, 
when effect is given to the contract provision quoted in the text at 
p. 18, supra. Prior to the Orders, the situation was 21.3333¢ (‘‘ap- 
plicable price’’) minus 2.4¢ (contractual ‘‘spread’’) equals 18.9333¢ 
(price payable by Jupiter). The 1966 Order did not change the 
“‘applicable price’’ under the contract, but the amount payable 
by Jupiter (18.9333¢ per Mef) was increased by an amount (1.4¢ 
per Mcf) equal to the ordered reduction in its ‘‘spread,’’ so that 
the contractual price payable by Jupiter became 20.3333¢ per Mef. 

Phillips-Kerr-McGee recognize, of course, that Opinion No. 470 
which reduced the price payable by Jupiter to 18.5¢ per Mef 
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not agreed to as a matter of contract by Tennessee, nor 
was it agreed to by Phillips-Kerr-McGee, whose writ- 
ten consent was contractually required. (R. 1450). 


It is thus clear that, on the merits, Jupiter’s Mobile 
argument is not sound. It is, moreover, also clear that 
the argument is not even available to Jupiter in this 
proceeding. The 18.5¢ per Mef rate about which 
Jupiter complains was set by the Commission in Opin- 
ion No. 470, as Jupiter recognized at the time. See 
p. 5, supra. Jupiter claims (erroneously, as has been 
shown) that that rate was made unlawful when the 
Commission, by order in Jupiter’s rate case, specified 
the rate to be paid by Tennessee and the ‘“spread’’ to 
be retained by Jupiter. At that time, however, when 
it was in its interest to do so, Jupiter was on record 
as acknowledging that the 18.5¢ per Mcf rate could be 
billed under the contract. See p. 7, supra. In any 
event, without regard to Jupiter’s admission, the fact 
is that both of these Orders are now final and not ap- 
pealable. Jupiter cannot now launch a collateral at- 
tack on these Orders in a separate, subsequent proceed- 
ing. See FPC v. Colorado Interstate Gas Co., 348 U.S. 
492, 502 (1955) ; Pan American Pet. Corp. v. FPC, 268 
F.2d 827 (10th Cir. 1959).* 


nee 
does not permit them to collect the full contractual price, a result 
dictated in any event by § 10(e) of the basic contract with Jupiter, 
which provides (R. 1445) : 


“(In the event Phillips and Kerr-McGee’s ceiling price, during 
any billing period, is less than the prices herein provided, 
Phillips and Kerr-McGee will accept and Marine [now Jupiter] 
shall pay such ceiling price.”’ 


* Similarly, Jupiter’s contention that a reduction in its ‘‘spread’’ 
should not be ordered because it would not benefit the public was 
argued at length, and rejected, in its rate case, as well as in other 
litigation instituted by Jupiter. See Jupiter Corp. v. FPC, 362 
F.2d 92 (7th Cir. 1966). 
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C. There Is No Conflict With Orders of the Cook County 
Circuit Court 


Jupiter also argues (Br., pp. 17-21) that the Com- 
- mission’s requirement that it pay at the 18.5¢ per Mcf 
' rate is invalid because, Jupiter claims, it conflicts with 
' action taken by the Cook County Circuit Court. There 
is, however, no such conflict. 


The Commission was very careful in leaving to the 
' Cook County Circuit Court final decision of the issue 
of Jupiter’s right to any compensation for its non- 
jurisdictional services. It is the appropriate rate for 
_ Jupiter’s jurisdictional activities that was recognized 
by the Commission. The jurisdictional and nonjuris- 
' dictional issues are confused by Jupiter because it in- 
sists on ignoring all precedent to the contrary and as- 
' suming that filed rates may be subject to set-offs for 
- amounts merely claimed to be due by a purchaser or 
shipper for nonjurisdictional services. Under the rate 
' duly fixed by the Commission, as the Commission has 
repeatedly advised Jupiter, Jupiter has a duty to pay 
Phillips-Kerr-MceGee 18.5¢ per Mef. The filed rate 
doctrine prevents anyone, including the Cook County 
Circuit Court, from altering this duty on the basis of a 
disputed claim. See Montana-Dakota Util. Co., supra, 
341 U.S. at 251: 

‘‘T Petitioner] can claim no rate as a legal right 
that is other than the filed rate whether fixed or 
merely accepted by the Commission, and not even 
a court can authorize commerce in the commodity 
on other terms.”’ 


All the Cook County Cireuit Court decided was that 
the ease before it would not, at the most preliminary 
stage, be dismissed as within the primary jurisdiction 
of the Commission. It also held that until the non- 
jurisdictional contract question is finally litigated, it 
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would not provide remedial relief by requiring an 
- escrow account, but instead would leave the parties to 
their own devices until the merits of the case are de- 
cided. As pointed out above (p. 8, supra), this pre- 
' liminary ruling was made after an argument by Jupiter 
' that, under Illinois law, that court lacked the authority 
to require an escrow account. (See the Appendix here- 
to, pp. 31-34, infra). 


That court most certainly has not made any ruling, 
nor could it rule, that the Commission could take no 
action on the question of whether Jupiter was meeting 
its responsibilities in connection with its jurisdictional 
activities. Nor did the Cook County Circuit Court rule 
that the Commission could not continue to implement 
the Natural Gas Act in connection with this matter 
pending resolution of the nonjurisdictional contract 
issue by that court. When a court denies a motion to 
dismiss contending that the Commission has primary 
jurisdiction, the court does no more than decline to 
decide at such an early stage in the litigation any sub- 
stantive question of jurisdiction one way or the other. 
See, e.g., Kansas-Nebraska Natural Gas Co. v. City of 
Hastings, 10 F.R.D. 280 (D. Neb. 1950). The court 
most certainly does not decide that it has exclusive 
jurisdiction.’ 


® Jupiter is in error when it contends that the action of the 
Cook County Cireuit Court is to be given res judicata effect. 
It is hornbook law, applied in Illinois, that for res judicata to apply 
an order must be final or appealable. Washington Bldg. Services 
v. United Janitorial Services, 122 U.S. App. D.C. 202, 206, 352 
F.2d 678, 682 (1965) ; Impey v. City of Wheaton, 60 Ill. App. 2d 99, 
208 N.E. 2d 419 (1965); Peach v. Peach, 73 Ill. App. 2d 72, 218 
N.E. 2d 504 (1966) ; People v. Kidd, 398 Ill. 405, 75 N.E. 2d 851 
(1947). It is also clear that the Cook County Cireuit Court’s 
ruling does not meet this test. Sachs v. Ohio Nat’l Life Ins. Co., 
148 F.2d 128 (7th Cir. 1945); LaSalle Nat’] Bank v. Little Bill 
‘33’? Flavors Stores, 80 Ill. App. 2d 298, 225 N.E. 2d 465 (1967) ; 
Smock v. Williamson, 80 Ill. App. 2d 218, 223 N.E. 2d 741 (1967). 
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It is apparent that opportunity for abuse would 
be great if it were necessary for the Commission to sus- 
pend completely its regulation of a natural-gas com- 
'pany because of state-court litigation that touches 
_ only incidentally on the merits of the case before the 
' Commission. There is no authority for Jupiter’s novel 
- argument that would lead to this result. The Com- 
' mission case relied on by Jupiter, Pan American Pet. 
Corp., 32 F.P.C. 966 (1964), reconsideration denied, 
32 F.P.C. 1394 (1964), not only does not support 
Jupiter’s argument but actually undercuts it. 


The Commission there made it very clear that state- 
court litigation does not require the Commission to 
‘suspend its proceedings already underway unless it 
chooses as a matter of discretion to do so. 32 F.P.C. 
| at 967-68, 1395. That case emphasized that the initia- 
tion of state-court litigation can in no way affect the 
' Commission’s power to act on jurisdictional matters 
pending before it. Ibid. Here, the Commission de- 
termined that certain contract questions should be de- 
' cided by the Cook County Circuit Court but that it 
need not defer action on jurisdictional matters, pending 
' before it since December 1962, while that lawsuit wends 
' its way through the Illinois state-court system. There 
is no difficulty in reconciling the Commission’s action 
with that of the Cook County Circuit Court. 


Il. THE DECEMBER 13 ORDER IS A VALID EXERCISE OF THE 
COMMISSION’S AUTHORITY 


The Order of December 13 was issued by the Com- 
| mission after Jupiter had filed in this Court its Peti- 
' tion to Review the April 3 and May 24 Orders of the 
- Commission. Jupiter, however, without seeking a stay 
_ of these Orders, was simply ignoring their requirement 
| that it pay Phillips-Kerr-McGee at the 18.5¢ per Mef 
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rate. When Jupiter’s flouting of these Orders was 
brought to the Commission’s attention, the Commis- 
sion entered its Order of December 13, reaffirming the 
prior Orders and, because of Jupiter’s repeated failure 
to itself honor its Commission-ordered obligations, di- 
recting Tennessee to pay the 18.5¢ per Mef rate to 
Phillips-Kerr-McGee on Jupiter’s account. The Com- 
mission committed no error. 


A. The Commission Did Not Preempt This Court?’s 
Exclusive Jurisdiction 
It is clear, as Jupiter contends, that when the Com- 
mission issued its December 13 Order this Court had 
exclusive jurisdiction under Section 19(b) of the Nat- 
ural Gas Act, 15 U.S.C. § T17r(b), ‘‘to affirm, modify, 
or set aside” the Orders of April 3 and May 24. It is 
also clear, however, that the December 13 Order did 


not modify, but rather reiterated and implemented, 
the earlier Orders. See Order of December 13 (R. 
3871) ; Order of January 22, 1969 (R. 3906). 


In reasserting its prior Orders, the Commission was 
well within its authority. The Natural Gas Act, 
§19(¢), specifically provides that the commencement 
of judicial review proceedings ‘‘shall not, unless 
specifically ordered by the court, operate as a stay 
of the Commission’s order.’’? As of December 13, 1968, 
Jupiter had not requested and this Court had not 
granted any stay of the Commission’s Order of April 
3. Consequently, the Commission’s authority and re- 
sponsibility to assure compliance with that Order pend- 
ing review in this Court were clear. See Dyer v. SEC, 
289 F.2d 242 (Sth Cir. 1961) (exclusive jurisdiction of 
court of appeals to modify SEC order did not de- 
prive SEC of jurisdiction to implement and give effect 
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to order then pending review since effectiveness of 
order had not been stayed). 


Any contrary ruling would mean that the courts of 
appeals, rather than the regulatory agencies, would 
be faced with the responsibility of assuring compliance 
with agency orders pending appeal. This Court cer- 
tainly would not welcome this obligation, and there is 
no reason why it should not be borne by the regulatory 
agencies, as Congress obviously intended. 


B. The December 13 Order Was Authorized by Section 16 
of the Natural Gas Act 


The Commission is authorized, under Section 16 of 
the Act, 15 U.S.C. § 7170, ‘‘to... issue... such orders 

. as it may find necessary or appropriate to carry 
out the provisions of this Act.’’ It cannot seriously 
be contended that this section did not empower the Com- 
mission to issue an order, not barred by any other statu- 
tory provision, designed to insure compliance with 
other issued but unheeded orders. 


Section 16, as well as other similar provisions in the 
organic statutes of other agencies, has been construed 
not as a meaningless generality but rather as an af- 
firmative source of authority to permit the use of 
techniques of regulation not otherwise referred to in 
the Act. As this Court stated in Public Serv. Comm’n 
v. FPC, 117 U.S. App. D.C. 195, 199, 327 F.2d 893, 897 
(1964) : 


‘*All authority of the Commission need not be 
found in explicit language. Section 16 demon- 
strates a realization by Congress that the Commis- 
sion would be confronted with unforeseen problems 
of administration in regulating this huge industry 
and should have a basis for coping with such con- 
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frontation. While the action of the Commission 
must conform with the terms, policies and pur- 
poses of the Act, it may use means which are not 
in all respects spelled out in detail. See American 
Trucking Ass’n v. United States, 344 U.S. 298 
... (1953) ; National Broadeasting Co. v. United 
States, 319 U.S. 190, 217-221 . . . (1943).” 


See also Permian Basin Area Rate Cases, 390 U.S. 747, 
776 (1968) ; United States v. Southwestern Cable Co., 
392 U.S. 157, 180-81 (1968). 


This authority based on statutory provisions such as 
Section 16 is greatest where—as is the case here—its 
exercise is in the remedial area, where an agency deter- 
mines to adopt a remedy which it believes necessary 
to insure compliance with substantive obligations. 
Again, this Court has spoken to this point: 


‘¢T We observe that the breadth of agency dis- 
eretion is, if anything, at zenith, when the action 
assailed relates primarily not to the ascertaining 
of whether conduct violates the statute .. . but 
rather to the fashioning of policies, remedies, and 
sanctions, including enforcement and voluntary 
compliance programs in order to arrive at maxi- 
mum effectuation of congressional objectives.” 
Niagara Mohawk Power Coe v. FPC, 126 USS. 
App. D.C. 376, 382, 379 F.2d 153, 159 (1967). 


See also Consolo v. Federal Maritime Comm’n, 383 
U.S. 607, 620-21 (1966); Fibreboard Paper Prods. 
Corp. v. NLRB, 379 U.S. 203, 215-17 (1964) ; FCC v. 
WOKO, Inc., 329 U.S. 223, 227-28 (1946). 


The Niagara Mohawk case bears on the legality of 
the Commission’s Order here in yet another way, for 
there this Court upheld Commission action imposing 
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special conditions on licenses to utilities that had been 
recalcitrant in the past: 

‘‘This reasonable exercise of administrative au- 
thority is not to be gainsaid by maxims that are 
good enough as generalities but do not undercut 
the kind of actions under review. Thus, an 
agency’s authority to impose penalties may not 
be lightly inferred, but the term ‘penalty’ is hardly 
appropriate for a condition that puts the wrong- 
doer in no worse stance than the company that 
has punctiliously observed the requirements of 
law,....’? 126 U.S. App. D.C. at 382, 379 F.2d at 
159. 


This Court’s holding is pertinent here in light of Jupi- 
ter’s failure to comply with the prior Commission 
Orders. 


Duke Power Co. v. FPC, — U.S. App. D.C. —, 
401 F.2d 930 (1968), cited by Jupiter (Br., p. 28), 
is not contrary to these lines of authority. The ques- 
tion there concerned the authority of the Commission 
to require interstate utilities acquiring facilities uti- 
lized in the local distribution of electric energy to 
obtain the Commission’s prior approval. The opinion, 
asserting that the grant of jurisdiction to the Com- 
mission must be read strictly in light of its legislative 
history, held that the Federal Power Act did not grant 
the Commission the authority to monitor such acqui- 
sitions. The Court in this context observed that the 
Commission had available alternative means to exer- 
cise control over the finances and accounting practices 
of the interstate utility. 


The Commission’s Order of December 13 obviously 
does not raise problems either of the same nature or 
magnitude. For the Commission’s choice of remedies 
will not affect the Commission’s jurisdictional limits. 
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It is merely attempting to effectively administer and 
implement action already taken by it, regulation of 
| Jupiter’s “‘spread,”’ under authority granted it by the 
Natural Gas Act. In so doing, the Commission has 
the discretion to choose among available regulatory 
tools. 


“<In a statutory scheme in which Congress has 
given an agency various bases of jurisdiction and 
various tools with which to protect the public in- 
terest, the agency is entitled to some leeway in 
choosing which jurisdictional base and which regu- 
latory tools will be most effective in advancing the 
congressional objective.”’ Philadelphia Television 
Broadcasting Co. v. FCC, 123 U.S. App. D.C. 298, 
300, 354 F.2d 282, 284 (1966). 

In the case of the Natural Gas Act, there is no statu- 
tory denial of such discretion. There is no indication 
that the Commission’s authority to institute mandamus 
proceedings under Section 20 of the Act, 15 U.S.C. 
§ 717s, a provision written in permissive terms, was 
intended to be the only remedy available to the Com- 
mission to secure compliance with its orders. The 
Commission’s choice of an administrative resolution 
did not and does not deprive Jupiter of its right to 
challenge in a judicial forum the underlying Commis- 
sion action, a right which the Commission states Jupiter 
would have in a mandamus proceeding, and thus there 
is no real basis for asserting the unreasonableness or 
inequity of the Commission’s choice of remedy. 


C. The Commission Did Not Violate the Filed Rate Doctrine 


The difficulty the Commission has encountered in 
attempting to protect the integrity of its Orders arose 
from Jupiter’s contention that it has the right to set 
off alleged amounts owed it from the 18.5¢ per Mef 
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rate. Jupiter continues in this case to ignore the filed 
rate doctrine. Nevertheless, Jupiter now seeks to argue 
at the same time that the action by the Commission 
to enforce its own Orders is invalid because it violates 
that doctrine by requiring Tennessee to make payments 
directly to Phillips-Kerr-McGee. (Br., p. 26). 


The Order of December 13 does not suffer from 
any such infirmity. 


That Order does not change the parties’ basic con- 
tractual rights and duties. The amount of Jupiter’s 
‘“‘spread”’ is not affected. The Order simply alters 
the method and manner of payment, not the rates them- 
selves.”° 


Moreover, the filed rate doctrine Jupiter inconsis- 
tently seeks to rely upon has never been applied as 
a bar to action by the Government. As has been dis- 


cussed, a basis for the doctrine was the fear that set- 
offs could be used to discriminate among customers 
or otherwise undermine the integrity of the rate. When 
the Commission orders a realignment of the method by 
which regulated companies meet their responsibilities 
under the filed rate, the danger that discriminatory 
rates will result is obviously not a real one. The filed 
rate doctrine cannot have the effect, as Jupiter would 
have it, of denying to the Commission the very flexi- 
bility it needs if it is to preserve that doctrine against 
attempted inroads by private parties. 


10 Jupiter is incorrect when it states (Br., p. 24) that ‘‘the 
Commission now purports to require that Tennessee purchase 
directly from Phillips-Kerr.’’ Under the Commission’s Order 
Tennessee still purchases the gas from Jupiter; part of its payment 
for this gas is made to Phillips-Kerr-McGee on the account of 
Jupiter. See Order of January 22, 1969 (R. 3909). 
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The ‘‘somewhat unusual’’ Order of December 13 (R. 
3875) is amply justified by the unique circumstances 
here of Jupiter’s failure to abide by Commission Orders 
specifying the rate it is to pay Phillips-Kerr-McGee 
‘for natural gas purchased by it, a transaction con- 
cededly subject to the Commission’s jurisdiction. 


CONCLUSION 
The Commission’s Orders should be affirmed. 
Respectfully submitted, 


Howarp C. WESTWOOD 
HERBERT DyM 
Pau. S. Horr 
701 Union Trust Building 
Washington, D. C. 20005 
Attorneys for Intervenors 
Phillips Petroleum Company 
and Kerr-McGee Corporation 


KENNETH HEADY 
JoHN R. REBMAN 
Phillips Petroleum Company 
Bartlesville, Oklahoma 74003 
Attorneys for Intervenor 
Phillips Petroleum Company 


Lynn ADAMS 
Kerr-McGee Corporation 
Kerr-McGee Building 
Oklahoma City, Oklahoma 73102 
Attorney for Intervenor 
Of Counsel: Kerr-McGee Corporation 


Covincton & BURLING 
701 Union Trust Building 
Washington, D. C. 20005 
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APPENDIX 


Strate or ILLINOIS 
County or Cook 


IN THE CIRCUIT COURT OF COOK COUNTY 


No. 67 L 12177 
IN LAW 


Tue Juprrer Corporation, a Delaware Corporation, 
Plaintiff, 
vs. 
Puriuis Petroteum Company, a Delaware Corporation 


and Krerr-McGere Corporation, a Delaware Corporation, 
Defendants. 


MEMORANDUM IN OPPOSITION TO 
ESCROW REQUIREMENT 


1. On January 12, 1968, this Honorable Court denied 
' the Motion of Defendants to Dismiss or Stay these proceed- 
ings on ‘‘primary jurisdiction’’ grounds. Attached hereto, 
for the information of the Court, is a copy of a recent 
' Order of the Federal Power Commission, which fully sup- 
ports this Court’s January 12 ruling. In that case, the 
Commission reaffirmed its policy not to interfere in contract 
| disputes pending in a Court of competent jurisdiction, and 
' also reaffirmed its lack of jurisdiction over activities rela- 
tive to hydrocarbons, other than natural gas. 


2. In its January 12, 1968 Order, this Court directed 
Natural to continue to tender to defendants, the amount 
which Natural agrees is due to defendants for gas sold to 
Natural, and pursuant to such Order, defendants are now 
accepting such amounts. 


3. Defendants also seek to require that Jupiter deposit 
into escrow, the amounts which now, and each month here- 
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after, represent the difference between the amount which 
defendants believe is due to them and the lesser amount 
which Jupiter believes is due. Jupiter is opposed to such 
requirement. The requested escrow obligation would im- 
pose upon Jupiter a requirement of banking mechanics 
which is burdensome, without any counteravailing benefit 
to defendants. Further, it would create accounting com- 
plications, for financial statement purposes. It would also 
impose limitations upon the use of such funds, which would 
cause loss of revenue. 


There is no requirement in the Illinois statutes, so far 
as Jupiter is aware, for escrow of amounts in contest in 
litigation in a situation like the instant case, nor any court 
rule so providing. Research has disclosed only Section 1 of 
Chapter 33 of the Illinois, which does not cover the factual 
situation involved herein, and also relates to security for 
costs, not escrow of amounts in contest. That statutory 
provision is mentioned here only because even such a lim- 
ited provision has been strictly construed. See Kolbe v. 
Illinois, 85 Tl. 366 (1877) and Town of Lewiston v. Proctor, 
23 Ill. 533 (1860), Johnson v. Huber, 34 Ill. 527 (1890), Fed- 
eral Insurance Co. v. Ainsworth, 31 Til. App. 2d 19 (1961), 
Cramer v. Illinois Commercial Men’s Ass’n, 176 Ill. App. 1 
(1912) ; Plaff v. Pacific Ex. Co., 251 Til. 243 (1911) ; Palmer 
v. Riddle, 180 Tl. 461 (1899). 


In the absence of statute or Court Rule, the following 
passage from Van Brandt v. Osterlund, 351 Ill. App. 556 
(1953) is relevant: 


‘“‘One of the grounds argued was that the cross- 
appellants since they were non-residents were required 
to enter security for costs. This motion was taken 
with the case. A cost bond can only be required by 
statute, by rule of Supreme Court, or by rule of this 
court. We find no statute or rule requiring such a 
bond.’’ (emphasis added) 
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In that case, security was not required of a non-resident. 
Jupiter is a resident. In addition, there is no showing—or, 
indeed, even any allegation—that Jupiter is insolvent. It 
is only in cases of non-residency or insolvency that Illinois 
Supreme Court Rule 53 (110A Ill. Rev. Stat. 1967 § 364) 
requires a bond on appeal. Again, this inapplicable provi- 
sion is cited only to show that no authority exists for 
the escrow requested by defendants herein. 


It is also relevant to note that the above ‘‘security for 
costs’? provisions restate common law requirements. Re- 
search has failed to disclose any common law requirement 
for escrow of amounts in controversy. 


A requirement of escrow of the funds in controversy 
in these proceedings—funds which Jupiter contends are not 
due and owing—would be analogous to the efforts of parties 
in the following cases to require that persons contesting the 
validity of tax sales of realty must pay or tender the back 
taxes as a precondition to the litigation. See Senicha v. 
Lowe, 74 Tll. 274 (1874), Reed v. Tyler, 56 Ill. 288 (1870) 
and Wilson v. McKenna, 152 Il. 43 (1869). In each of those 
eases, the Court held that such advance tender requirement 
would be violative of Section 19 of Article II of the Illinois 
Constitution, which provides that ‘‘Every person ought to 
find a certain remedy in the laws for all injuries and wrongs 
... and without being obliged to purchase it.’’ 


34 


In view of the foregoing, Jupiter respectfully requests 
this Honorable Court to deny the Motion of defendants 
herein, filed January 9, 1968, insofar as it seeks to require 
escrow of funds by Jupiter. 


Respectfully submitted, 


Tae Jurrrer Corporation, Plaintiff 


By ———_ eee 
Howarp R. Koven 
Friedman, Koven, Salzman, 
Koenigsberg, Specks & Homer 
208 South LaSalle Street, 
Room 1130 
Chicago, Illinois 60604 


a 
Wriium W. Brackett 
Pav E. GoipsTEIN 
Ross, Hardies, O’Keefe, Babcock, 
McDugald & Parsons 
122 South Michigan Avenue, 
Room 1900 
Chicago, Illinois 60603 


Attorneys for Plaintiff 


